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INTRODUCTION

A labor union, three public interest organizations, and an individual filed a lawsuit
challenging the City of Visalia’s (City) handling of VWR International, LLC’s proposal
to build a large distribution facility in Visalia. Plaintiffs alleged that the City’s approval
of the project violated the California Environmental Quality Act (CEQA)! and provisions
of the Visalia Municipal Code regarding permits. They also contend that City’s
agreement to reimburse VWR International for street improvements associated with the
new facility constituted an illegal expenditure of public funds because it violated a
section of the Visalia Municipal Code prohibiting payments to developers. In addition,
plaintiffs sought a writ of mandate against VWR International to compel its compliance
with the San Joaquin Valley Air Pollution Control District (SJVAPCD) rules concerning
air pollution from indirect sources.

The trial court sustained, without leave to amend, the demurrer of VWR
International on the grounds that (1) the CEQA claim was time-barred by the applicable
35-day limitations period, (2) plaintiffs lacked standing to obtain a writ of mandate to
compel City or VWR International to comply with permitting requirements of the Visalia
Municipal Code or SIVAPCD, and (3) plaintiffs’ claim that City authorized the illegal
expenditure of public funds was an improper challenge to a discretionary funding

decision. On appeal, plaintiffs contend the trial court erred in sustaining the demurrer.

1 Public Resources Code, section 21000 et seq. All further statutory references are
to the Public Resources Code unless otherwise indicated.



We conclude that a notice of exemption filed before the final approval of a
proposed project is invalid and does not trigger the 35-day statute of limitations set forth
in section 21167, subdivision (d). Because plaintiffs have alleged that City approved the
project after it filed the notice of exemption, and a demurrer admits the truth of the
allegations pled, we cannot conclude at this stage of the proceedings that the 35-day
limitations period applies and thus bars the CEQA claim. Therefore, the demurrer to the
CEQA cause of action should have been overruled.

Also, we conclude plaintiffs’ allegations that no building permits may be issued
for the project without a planned development permit identifies a ministerial duty that
City owes the public and that may be enforced by writ of mandate. Furthermore,
plaintiffs have standing to enforce this ministerial duty.

Finally, as to plaintiffs claim that City’s reimbursement of VWR International for
certain street improvements will be an illegal expenditure of government funds, we will
grant plaintiffs leave to amend (1) to identify the specific mandatory provision of the
Visalia Municipal Code that the reimbursements allegedly will violate and (2) to allege
facts showing how the reimbursements will violate that provision.

We therefore reverse the judgment.

FACTS AND PROCEEDINGS

The Parties

VWR International, a defendant and real party in interest in this litigation, is a
global laboratory supply and distribution company, headquartered in Pennsylvania.
VWR International proposed building a 500,000 to 750,000 square foot supply and
distribution facility on 32 acres of land located on West Riggin Avenue in Visalia,

California. Plaintiffs allege the facility will supply a wide range of laboratory equipment



and chemicals, “including solvents, salts, acids, and other highly toxic compounds.”2 In
connection with the construction of the facility, improvements will be made to adjacent
streets. (The facility and street improvements are collectively referred to as the
“project.”) Plaintiffs allege that when the new facility is open, VWR International plans
to close older regional facilities in Brisbane, California; Aurora, Colorado; and San
Dimas, California

The plaintiffs in this lawsuit are (1) Coalition for Clean Air, (2) Center for
Environmental Health, (3) Association of Irritated Residents, (4) Kevin Long and (5)
Teamsters Joint Council 7 (collectively plaintiffs).

Coalition for Clean Air is a California nonprofit corporation with over 300
members throughout the state. Coalition for Clean Air alleges it has seven members and
one staff person who regularly breathe the air of Tulare County and surrounding areas
and some of its members “will suffer injury in fact and economic harm as a result of the
violations of law related to the VWR Project at issue in this action, including, but not
limited to, diminution of property value due to excess air pollution and truck traffic,
being forced to breathe heavily polluted air and suffer excess traffic congestion, being
exposed to significant risks from the handling, transportation and storage of highly toxic
chemicals without proper safeguards.”3

Center for Environmental Health is an Oakland-based California nonprofit
corporation. Center for Environmental Health alleges that it is dedicated to protecting the

public from environmental health hazards and toxic exposures. It alleges that it has

2 Appellants’ opening brief describes the project as a “massive new...diesel truck
distribution facility ... [{] ... [that] will generate thousands of diesel truck trips each day,
as well as related air pollution and construction emissions.”

3 The injuries alleged by the individual plaintiff and by members or supporters of
the other plaintiff organizations are word-for-word the same as those alleged to be
suffered by members of Coalition for Clean Air.



supporters that live near the proposed project and that these supporters will suffer injury
as a result of violations of law related to the proposed project.

Association of Irritated Residents alleges that it is an unincorporated association
that advocates for air quality and environmental health in the San Joaquin Valley. It
further alleges that some of its members reside in Tulare County near the proposed
project and they will suffer injury as a result of violations of law related to the proposed
project.

Kevin Long alleges that he is a resident of Visalia, pays taxes in Visalia, lives in
the vicinity of the proposed project, and will be directly and adversely affected by City’s
approval of the project. He also alleges he will suffer injury as a result of violations of
law related to the proposed project.

Teamsters Joint Council 7 is a labor organization based in Oakland that alleges it
has over 700 members who live, work and recreate in Visalia. It also alleges it has
members who live near the proposed project and will be injured as a result of violations
of law related to the proposed project. Teamsters Joint Council 7 alleges dozen of its
members will lose their jobs at the facility in Brisbane when VWR International moves
its operations to the unlawful proposed facility in Visalia.*

Besides VWR International, the other defendants in this lawsuit are SIVAPCD,
City, its city council, site plan review committee, and a community development director.

SJVAPCD is an air quality control agency charged with promulgating rules and

regulations to reduce air pollution in the San Joaquin Valley. Its jurisdiction covers eight

4 Respondent VWR International’s brief alleges that the CEQA action was
originally commenced by the Teamsters union and one of its local officers, in an effort to
halt construction of the Visalia facility, fearing that its completion as a non-union facility
would lead to the closure of a unionized facility in Brisbane.



counties, including Tulare County. SJIVAPCD promulgated Rule 9510, which sets forth
its indirect source review program.®

The Petitions and Complaints

On December 28, 2010, Kevin Long and Teamsters Joint Council 7 filed a verified
petition and complaint against City and VWR International. They also notified the
Attorney General that the petition had been filed.

On February 1, 2011, a verified first amended petition for peremptory writ of
mandate and complaint for declaratory and injunctive relief (FAP) was filed, containing
eight causes of action, which included alleged violations of CEQA, the land-use process
of the Visalia Municipal Code, and SIVAPCD’s Rule 9510,% and illegal government
expenditures.” The Coalition for Clean Air, Center for Environmental Health, and

Association of Irritated Residents were added as plaintiffs.

5 In California Building Industry Assn. v. San Joaquin Air Pollution Control Dist.
(2009) 178 Cal.App.4th 120, we concluded that the district had the authority to adopt the
indirect source review rules (i.e., Rules 3180 & 9510) and that the fees imposed under
those rules were valid regulatory fees. (Id. at p. 124.) The purpose of Rule 9510 is to
reduce indirect sources of nitrogen oxides and particulate matter less than or equal to 10
microns in size. (ld. at p. 127.)

6 Rule 9510 generally requires implementation of site-specific measures to reduce
emissions.
! Generally, the FAP’s causes of action were as follows: (1) failure to review the

project pursuant to CEQA,; (2) failure to obtain a planned development permit required
by the Visalia Municipal Code; (3) failure to obtain an indirect source permit required by
SJIVAPCD’s Rule 9510; (4) unfair business practice for failure to comply with
SIVAPCD’s Rule 9510; (5) unfair business practice for failure to comply with the
Hazardous Materials Response Plans Act; (6) illegal expenditure of public funds for
street improvements related to the project; (7) additional CEQA violations; and (8) public
and private nuisance.



Allegations of the FAP

In August 2010, VWR International announced that it intended to build its new
distribution facility in Visalia. The proposed site was undeveloped land that had been
farmed and was in a planned heavy industrial zone.

In September 2010, City’s site plan review committee met to discuss the proposed
project and determined that improvements to Riggin Avenue and the preparation of plans
for grading and drainage, dust control, and landscaping were needed. At the meeting,
the committee directed applicant VWR International to make at least 50 modifications to
the proposed project.

Plaintiffs allege that because the project required modifications, the site plan
review committee did not approve the proposed project or issue a planned development
permit at the September 2010 meeting. Instead, the site plan review committee
concluded that a revised plan addressing its comments and revisions must be submitted
for off-agenda review and approval before submissions for building permits or
discretionary actions. As a result, the site plan review committee and City staff
processed all further permits and actions concerning the proposed project off-agenda and
there were no public notices or hearings for any further permitting actions.

In October 2010, the County of Tulare Resource Management Agency wrote to
City urging it to conduct a CEQA review and determine whether the project complied
with SIVAPCD Rule 9510 for indirect source review.

On November 3, 2010, City filed a notice of exemption that described the project
as the “construction of a new 500,499 sq. ft. building on 31.9 acres in the IH (Heavy
Industrial) zone” and stated the project was a ministerial action statutorily exempt from
CEQA. Plaintiffs allege that City’s notice of exemption was filed “five days prior to the
November 8, 2010 approval of the VWR Project.” The topic of project approval is also
addressed by plaintiffs’ allegation that a letter from City’s community development

director, dated November 8, 2010, appears to be the first approval of the proposed project



of any kind issued by City. That letter stated: “The revised site plan was submitted for
off-agenda review by the committee on October 14, 2010. The Site plan review number
10-113 is approved as a Revise and Proceed to building permits and off-site civil
improvement design drawings.”

Later in November, District 6 of the California Department of Transportation sent
City a letter stating (1) the project would have significant adverse impacts on traffic, (2) a
traffic impact study would be required to determine the extent of the impacts and the
mitigation needed to reduce the impacts to less than significant, and (3) the project would
significantly impact three interchanges on State Route 99.

On December 10, 2010, City’s city council exercised its discretion to approve
reimbursing VWR International up to $1.5 million for the cost of street improvements
associated with the proposed project. The city council authorized the city manager to
approve and execute improvement and reimbursement agreements with VWR
International. Those agreements are the basis for plaintiffs’ sixth cause of action, which
alleges City authorized the illegal expenditure of public funds. The improvements and
expenditures are described in greater detail in part V.A. of this opinion, which discusses
the sixth cause of action.

VWR International’s Demurrer

On February 10, 2011, VWR International filed a demurrer to plaintiffs’ FAP,
contending (1) the CEQA claims were barred by the statute of limitations, (2) plaintiffs
lacked standing to obtain a writ of mandate on the other claims, and (3) the allegations of
illegal government expenditures were insufficient to state a cause of action. City joined
in this demurrer.

SIJVAPCD did not join in the demurrer. Instead, SJVAPCD and plaintiffs entered
a stipulated judgment, described in part IV of this opinion, which effectively resolved the

claim against SIVAPCD in the third cause of action.



Hearing and Order on the Demurrer

On April 20, 2011, plaintiffs filed a request for dismissal without prejudice of their
fourth, fifth, seventh and eighth causes of action. Thus, the April 26, 2011, hearing on
the demurrer proceeded on the four remaining causes of action: the CEQA violations, the
permit requirements in the Visalia Municipal Code, SIVAPCD Rule 9510, and illegal
government expenditures. At the end of the hearing, the court took the matter under
submission.

On May 2, 2011, the trial court filed its written order, sustaining the demurrer on
plaintiffs’ remaining causes of action. The court concluded that (1) the CEQA cause of
action was time barred, (2) plaintiffs lacked standing to pursue the second cause of action
concerning violations of permit requirements contained in the Visalia Municipal Code,
(3) plaintiffs lacked standing to bring the third cause of action concerning VWR
International’s alleged violation of SIVAPCD’s Rule 9510, and (4) the illegal
expenditure of government funds alleged in the sixth cause of action was a discretionary
funding decision that could not be challenged in a taxpayer suit.

Later in May 2011, a judgment of dismissal with prejudice was entered in favor of
City and VWR International against plaintiffs.

Appeal

Plaintiffs filed a timely notice of appeal in July 2011.

In August 2011, plaintiffs filed a petition for writ of supersedeas and an immediate stay
with this court. The petition asserted that VWR International began construction of the
proposed project after entry of the trial court’s judgment and requested a stay of all

construction activities pending resolution of the appeal. The Attorney General’s Office

filed an amicus curiae brief in support of the petition for writ of supersedeas.



Shortly after its filing, this court denied the petition for writ of supersedeas.8

DISCUSSION

l. MATTERS CONCERNING THE APPELLATE RECORD"

A. Motion to Consider Declaration of Tom Franz

Shortly after the notice of appeal was filed, plaintiffs filed a motion with this court
to consider additional evidence pursuant to Code of Civil Procedure 909. The additional
evidence was the declaration of Tom Franz, the president of plaintiff Association of
Irritated Residents, which addressed the manner in which the Tulare County Clerk’s
Office maintained CEQA notices for public review. This court deferred ruling on
plaintiffs’ motion pending consideration of the appeal on its merits.

Since we do not reach any issue involving the manner in which the notice of
exemption was posted for public review or how long it was posted, the statements in
Franz’s declaration are not relevant to the matters decided in this opinion. Moreover, the
guestion whether the notice was posted for the full 30-day notice period required by
section 21152, subdivision (c) or removed before the end of the 30th day is a question of
historical fact that should not be decided in the first instance by a court of review.
Consequently, we deny plaintiffs’ motion to consider additional evidence.

B. Request for Judicial Notice of Superior Court Local Rule

On March 14, 2012, City filed a request for judicial notice concerning Tulare

County Superior Court Local Rule 100, which concerns hours of operations and filing of

8 This court has held that an appeal in a CEQA proceeding is not moot even though
the project was completed and opened for business while the appeal was pending.
(Woodward Park Homeowners Assn. v. Garreks, Inc. (2000) 77 Cal.App.4th 880 [project
was the construction of a car wash].) This court concluded effective relief was possible
because “a decision upholding the [trial] court’s order directing the preparation of an
[environmental impact report (EIR)] could result in modification of the project to
mitigate adverse impacts or even removal of the project altogether.” (Id. at p. 888.)

*

See footnote, ante, page 1.

10.



documents with the court. This court deferred ruling on City’s request for judicial notice
pending consideration of the appeal on its merits.

City’s appellate brief referred to the local rule in discussing whether the notice of
exemption was posted for the entire 30-day period. Because we do not reach that issue,
we deny City’s March 14, 2012, request for judicial notice.

C. Judicial Notice of Visalia Municipal Code Provisions

On May 11, 2012, plaintiffs filed a request for judicial notice of five chapters of
the Visalia Municipal Code—specifically, chapters 16.44, 17.04, 17.22, 17.28 and 17.46.
Plaintiffs contend these chapters are relevant because they set forth the requirements and
procedures to obtain a planned development permit for development in a planned heavy
industrial zone.

It is well settled law that a reviewing court may consider matters subject to judicial
notice in addition to the factual allegations of a pleading when evaluating an order
sustaining a general demurrer. (Committee for Green Foothills v. Santa Clara County
Bd. of Supervisors (2010) 48 Cal.4th 32, 42 (Committee for Green Foothills).) Pursuant
to Evidence Code section 459, appellate courts have the authority to take judicial notice
of matters specified in Evidence Code section 452. Subdivision (b) Evidence Code
section 452 authorizes judicial notice of “[r]egulations and legislative enactments issued
by or under the authority of ... any public entity in the United States.” Therefore, this
court has the authority to take judicial notice of the provisions of Visalia Municipal Code.
(See Madain v. City of Stanton (2010) 185 Cal.App.4th 1277, 1280, fn. 1 [court granted
city’s request that it take judicial notice of portions of municipal code].) Pursuant to this
authority, we grant plaintiffs’ request for judicial notice of the provisions in chapters

16.44,17.04, 17.22, 17.28 and 17.46 of the Visalia Municipal Code.

11.



. STATUTE OF LIMITATIONS APPLICABLE TO CEQA CLAIM
A. Background Facts

On November 3, 2010, City filed a notice of exemption that referenced Guidelines
section 152689 and stated the project was exempt from CEQA review as a ministerial
action. The notice of exemption was in the format for notices of exemption set forth in
appendix E of the Guidelines.

On December 28, 2010, (i.e., 55 days later) plaintiffs filed a verified petition and
complaint that alleged as its first cause of action that City violated CEQA by failing to
conduct any environmental review of the project.19 Plaintiffs claimed the project was
not exempt from CEQA and City was required to prepare an EIR.

Plaintiffs then filed the FAP, which contained more extensive allegations
concerning the timeliness of the lawsuit and the applicable statute of limitations. The
FAP contended that the 35-day statute of limitations ordinarily triggered by the filing of a
notice of exemption did not apply to the CEQA cause of action because City filed its
notice of exemption on November 3, 2010, prior to approving the project on November
8,2010. Under plaintiffs’ view of the law, a premature notice of exemption has no legal
effect and, thus, fails to trigger the 35-day statute of limitations. Plaintiffs supported
their position that City approved the project on November 8, 2010, by alleging: “The

9 Subdivision (a) of Guidelines section 15268 provides that “[m]inisterial projects

are exempt from the requirements of CEQA.” “Guidelines” refers to the regulations that
implement CEQA and are codified in California Code of Regulations, title 14, section
15000 et seq.

10 We conclude as a matter of law that the CEQA project (i.e., the whole of the
action) in this case includes both the activity of building the distribution facility and the
activity of improving the nearby streets. (Tuolumne County Citizens for Responsible
Growth, Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1231 [CEQA project
consisted of proposed Lowe’s home improvement center and realignment of adjacent
road]; Plan for Arcadia, Inc. v. City Council of Arcadia (1974) 42 Cal.App.3d 712
[construction of shopping center, parking lot and improvements to adjacent street were all
part of a single CEQA project].)

12.



official City of Visalia Agenda Item Transmittal for the December 10, 2010 City Council
meeting states that the VWR Project was ‘approved by Site Plan Review Committee on
November 8, 2010,”—five days after the November 3, 2010 Notice of Exemption.”

B. Demurrer and Trial Court’s Ruling

VWR International’s demurrer asserted the CEQA cause of action was time-barred
pursuant to section 21167 because it was filed more than 35 days after City filed the
notice of exemption. VWR International supported its demurrer by filing a request for
judicial notice of six documents, including the notice of exemption.

Plaintiffs opposed the demurrer, arguing that the notice of exemption must be filed
after project approval or it is void ab initio. Plaintiffs also argued that their CEQA claim
was timely under the 180-day limitations period that applies when a valid notice of
exemption is not filed.

The trial court sustained the demurrer to the CEQA cause of action without leave
to amend, concluding the CEQA claim was time barred because it was not filed within 35
days of the filing of the notice exemption. The trial court cited Stockton Citizens for
Sensible Planning v. City of Stockton (2010) 48 Cal.4th 481(Stockton Citizens) for the
principle that a petitioner has 35 days in which to challenge a notice of exemption that is
valid on its face. In the trial court’s view, this principle applied to challenges alleging
that the project had not yet been approved when the notice of exemption was issued.
Based on this view of the law, the trial court determined that plaintiff’s CEQA claim was

barred by the 35-day limitations period.11

11 As an alternate argument, plaintiffs contended that even if the notice of exemption
was valid and the first ministerial approval was exempt from CEQA review, there were
subsequent discretionary approvals not covered by the notice of exemption that required
CEQA review. The trial court disposed of this argument by stating that “no future
approvals triggered another deadline for bringing an action on this project.”” We address
this argument in part 11.G of this opinion.

13.



C. Demurrer Statute and Standard of Review

Code of Civil Procedure section 430.30, subdivision (a) provides that when “any
ground for objection to a complaint ... appears on the face thereof, ... the objection on
that ground may be taken by a demurrer to the pleading.” The statute of limitations is a
“ground for objection to a complaint” for purposes of this provision, and therefore may
be raised in a demurrer. (Cochranv. Cochran (1998) 65 Cal.App.4th 488, 493.)

In a CEQA proceeding, an order sustaining a demurrer on statute of limitations
grounds is subject to de novo review on appeal. (Committee for Green Foothills, supra,
48 Cal.4th at p. 42.)

Sometimes, it is difficult for demurrers based on the statute of limitations to
succeed because (1) trial and appellate courts treat the demurrer as admitting all material
facts properly pleaded?? and (2) resolution of the statute of limitations issue can involve
questions of fact.13 Furthermore, when the relevant facts are not clear such that the cause
of action might be, but is not necessarily, time barred, the demurrer will be overruled.
(Committee for Green Foothills, supra, 48 Cal.4th at p. 42.) Thus, for a demurrer based
on the statute of limitations to be sustained, the untimeliness of the lawsuit must clearly
and affirmatively appear on the face of the complaint and matters judicially noticed.
(Ibid.)

D. 35-Day Statute of Limitations

1. Background
Section 21080, subdivision (b) sets forth certain statutory exemptions from CEQA,
including an exemption for ministerial projects. (8 21080, subd. (b)(1); see Guidelines, §

15369 [definition of “ministerial”’].) If a local agency determines that a project is exempt

12 Committee for Green Foothills, supra, 48 Cal.4th at page 42.

13 Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 810, 811. Here, the
issues of fact involve the approval of the activities constituting the CEQA project. (See
pt. I1.E & I1.G, post; Guidelines, § 15352 [definition of “approval™].)

14,



from CEQA as a ministerial project pursuant to subdivision (b) of Section 21080 and the
local agency approves the project, “the local agency ... may file a notice of determination
with the county clerk of each county in which the project will be located.” (§ 21152,
subd. (b).) The statute uses the term “notice of determination,” but the Guidelines refer
to this particular filing as a “notice of exemption.” (Guidelines, §§ 15062, 15374; see
Stockton Citizens, supra, 48 Cal.4th at p. 488 [this type of notice of determination is
otherwise known as a notice of exemption or NOE].)

The benefit that a public agency and project proponent receive from filing a notice
of exemption is a shorter statute of limitations. Section 21167, subdivision (d)* provides
for a 35-day limitations period when a notice of exemption is filed, but extends this
period to 180 days if a notice of exemption is not filed. (Committee for Green Foothills,
supra, 48 Cal.4th at p. 44, fn. 9.)

The 35-day limitations period triggered by filing a notice of exemption is also

addressed in Guidelines section 15112, subdivision (c), which provides:

“The statute of limitations periods under CEQA are as follows: [q] ... []
(2) Where the public agency filed a notice of exemption in compliance with
Section 15062, 35 days after the filing of the notice and the posting on a list
of such notices.” (Italics added.)

14 The complete text of this subdivision states: “An action or proceeding alleging

that a public agency has improperly determined that a project is not subject to this
division pursuant to subdivision (b) of Section 21080 or Section 21172 shall be
commenced within 35 days from the date of the filing by the public agency, or person
specified in subdivision (b) or (c) of Section 21065, of the notice authorized by
subdivision (b) of Section 21108 or subdivision (b) of Section 21152. If the notice has
not been filed, the action or proceeding shall be commenced within 180 days from the
date of the public agency’s decision to carry out or approve the project, or, if a project is
undertaken without a formal decision by the public agency, within 180 days from the date
of commencement of the project.”

15.



2. Contentions of the Parties

Based on the plain, unambiguous language of Guidelines section 15112,
subdivision (c), the parties agree that the 35-day limitations period is triggered only if the
notice of exemption complies with Guidelines section 15062.15 The disputes in this case
concern (1) what is required to comply with Guidelines section 15062 and (2) whether
the notice of exemption filed by City meets those requirements.

At oral argument, counsel for VWR International contended that a notice of
exemption complies with Guidelines section 15062 if is “facially valid.” This contention
is based on the California Supreme Court’s use of the term “facially valid” in adopting
the principle “that flaws in the decisionmaking process underlying a facially valid and
properly filed NOE do not prevent the NOE from triggering the 35-day period to file a
lawsuit challenging the agency’s determination that it has approved a CEQA-exempt
project.” (Stockton Citizens, supra, 48 Cal.4th at p. 489, italics added.) Counsel for
VWR International also argued that a notice of exemption is facially valid if it contains
the information required by Guidelines section 15062, subdivision (a)(1) through (5).

In contrast, counsel for plaintiff argued that plain language set forth in
subdivisions (a) and (b) of Guidelines section 15062 requires the notice of exemption to
be filed after approval of the project. In plaintiff’s view, a notice of exemption filed
before project approval is noncompliant and cannot trigger the 35-day statute of

limitations.

15 In other words, VWR International does not contend that the requirement in
Guidelines section 15112, subdivision (c)(2) for “compliance with Section 15062 is
inconsistent with, or unauthorized by, the controlling statute and therefore void. (See
Ontario Community Foundations, Inc. v. State Bd. of Equalization (1984) 35 Cal.3d 811,
816 [administrative agency’s regulations must be consistent with the statute; regulations
that violate acts of the Legislature are void].) Therefore, we do not address this issue.

16.



3. Analysis of Regulatory Text
The parties’ dispute requires this court to interpret and apply Guidelines section

15062, which provides in relevant part:

“(a) When a public agency decides that a project is exempt from CEQA
pursuant to Section 15061, and the public agency approves or determines to
carry out the project, the agency may, file a notice of exemption. The
notice shall be filed, if at all, after approval of the project. Such a notice
shall include:

“(1) A brief description of the project,

“(2) The location of the project (either by street address and cross
street for a project in an urbanized area or by attaching a specific map,
preferably a copy of a U.S.G.S. 15° or 7-1/2’ topographical map identified
by quadrangle name),

“(3) A finding that the project is exempt from CEQA, including a
citation to the State Guidelines section or statute under which it is found to
be exempt,

“(4) A brief statement of reasons to support the finding, and
“(5) The applicant's name, if any.

“(b) A notice of exemption may be filled out and may accompany the
project application through the approval process. The notice shall not be
filed with the county clerk or OPR until the project has been approved.

“(c) When a public agency approves an applicant’s project, either the
agency or the applicant may file a notice of exemption. [{] ... [1]

“(2) When a local agency files this notice, the notice of exemption shall be
filed with the county clerk of each county in which the project will be
located. Copies of all such notices will be available for public inspection
and such notices shall be posted within 24 hours of receipt in the office of
the county clerk. Each notice shall remain posted for a period of 30 days.
Thereafter, the clerk shall return the notice to the local agency with a
notation of the period it was posted. The local agency shall retain the
notice for not less than 12 months. [1] ... [1]

“(d) The filing of a Notice of Exemption and the posting on the list of
notices start a 35 day statute of limitations period on legal challenges to the

17.



agency's decision that the project is exempt from CEQA. If a Notice of
Exemption is not filed, a 180 day statute of limitations will apply.”

We conclude that the foregoing provisions of Guidelines section 15062
unambiguously require notices of exemption to be filed after the project has been
approved. The second sentence in subdivision (a) of Guidelines section 15062 provides:
“The notice shall be filed, if at all, after approval of the project.” Similarly, the second
sentence of subdivision (b) of Guidelines section 15062 provides: “The notice shall not
be filed with the county clerk ... until the project has been approved.” Both subdivisions
(a) and (b) of Guidelines section 15062 use the word “shall,” which unambiguously
indicates that the mandatory nature of the requirement that notices of exemption be filed
after the approval of the project. (See Guidelines, § 15005, subd. (a) [“‘shall’ identifies a
mandatory element which all public agencies are required to follow™].)

This mandatory language plainly means that a notice of exemption filed before
project approval does not comply with Guidelines section 15062. It follows that filing a
notice of exemption before project approval does not begin the running of the 35-day
limitations period set forth in section 21167, subdivision (d). (See Guidelines, § 15112,
subd. (¢)(2) [agency required to file “a notice of exemption in compliance with Section
15062 to trigger 35-day limitations period].)

Our literal interpretation of Guidelines sections 15062 and 15112 is not new. It
was adopted by the court in County of Amador v. EI Dorado County Water Agency
(1999) 76 Cal.App.4th 931, at pages 962 through 965 (County of Amador). In that case,
the court analyzed those provisions of the Guidelines and concluded that “a notice of
exemption cannot be filed until after the project is approved.” (ld. at p. 963.) The court
also concluded that the agency had not approved the project before filing its notice of
exemption and, thus, the notice was invalid and the 35-day limitations period did not bar

the plaintiff’s CEQA lawsuit. (lbid.)
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At oral argument, counsel for VWR International contended that the holding in
County of Amador was rejected by the California Supreme Court in Stockton Citizens,
supra, 48 Cal.4th 481. In VWR International’s view, a facially valid notice of exemption
triggers the 35-day limitations period and a plaintiff who challenges a facially valid
notice of exemption on the ground it was filed before project approval must file suit
within 35-day period. We disagree.

Our examination of the Stockton Citizens opinion revealed that the Supreme Court
used the term “facially valid” twice. (Stockton Citizens, supra, 48 Cal.4th at pp. 489,
501.) Both times it was in the phrase “a facially valid and properly filed NOE ....”
(Ibid.) For example, the court adopted the principle “that flaws in the decisionmaking
process underlying a facially valid and properly filed NOE do not prevent the NOE from
triggering the 35-day period to file a lawsuit challenging the agency’s determination that
it has approved a CEQA-exempt project.” (Id. at p. 489.)

This statement’s reference to a “facially valid and properly filed” notice of
exemption indicates that the Supreme Court believed that a notice of exemption must
satisfy two general requirements to be a “compliant NOE”16 and thus trigger the 35-day
limitations period. First, it must be facially valid, which means it must contain the
information required by Guidelines section 15062, subdivision (a)(1) through (5).
Second, the notice of exemption must be properly filed, which mean it must comply with
the filing requirements specified in Guidelines section 15062, subdivisions (a) through
(c). Indeed, the Supreme Court was aware of the filing requirements for notices of
exemption, as indicated by its inclusion of the citation “see also CEQA Guidelines, §§

15062(a) [NOE shall be filed, if at all, ‘after approval of the project’], 15374 [NOE may

16 Stockton Citizens, supra, 48 Cal.4th at page 504. It appears the Supreme Court
derived the term “compliant” from Guidelines section 15112, subdivision (c)(2), which
refers to a notice of exemption filed “in compliance with [Guidelines] Section 15062 ....”
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be filed after public agency has decided to carry out or approve a project ... |.)
(Stockton Citizens, supra, 48 Cal.4th at p. 504.)

In addition, we believe that the following dicta in Stockton Citizens addressing
when the notice of exemption should be filed supports our interpretation of the

Guidelines, rather than VWR International’s position:

“[P]lersons seeking to challenge an agency decision on CEQA grounds may
not, for purposes of the statute of limitations, go behind the agency’s
declaration in an NOE that it has approved a project. Instead, they must
bring their action within 35 days after the NOE is filed and posted. Nor
does this mean that the agency may therefore file an NOE in advance of an
actual project approval, then proceed unmolested to approve the project at
its leisure, free of environmental challenges.” (ld. at p. 501, fn. 10.)17

The court clearly rejected the idea that a notice of exemption could be filed in
advance of project approval. Furthermore, its statements that a plaintiff may not go
behind the agency’s declaration that it has approved the project and that an action must
be brought within 35 days after the notice of exemption is filed and posted cannot be
interpreted to mean that plaintiffs must file a lawsuit within 35 days after the filing a
notice of exemption if they intend to pursue the argument that the project was not
approved until after the notice of exemption was filed. It is extremely unlikely the
Supreme Court intended such an interpretation because it directly conflicts with the text
of Guidelines section 15062 and contradicts the court’s use of the term “properly filed” in
the phrase “a facially valid and properly filed NOE.” (Stockton Citizens, supra, 48
Cal.4th at pp. 489, 501.)

17 We regard this statement as dicta because the facts of Stockton Citizens, supra, 48
Cal.4th 481, involved a project approved in December 2003, a notice of exemption filed
in February 2004, and a CEQA petition that was filed in July 2004. (ld. at pp. 493-494.)
Thus, the court was not presented with a situation where the project approval occurred
after the notice of exemption was filed.
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Furthermore, if the Supreme Court had intended to impliedly overrule County of
Amador, it is unlikely its decision in Committee for Green Foothills, supra, 48 Cal.4th
32, which was filed a month and a half before Stockton Citizens, would have included the
following citation: “see also County of Amador v. El Dorado County Water Agency
(1999) 76 Cal.App.4th 931, 962-963 [notice of exemption was not valid, and did not
trigger 35-day limitations period, because it was filed before the project was
approved] ....” (Committee for Green Foothills, supra, at p. 53.)

Based on the foregoing, we conclude that County of Amador remains good law
insofar as it held that a notice of exemption filed before actual project approval is invalid
and does not trigger the 35-day limitations period.18

E. Application of Compliance Requirement to City’s Notice of Exemption

The FAP alleges that City’s notice of exemption “was filed on November 3, 2010,
five days prior to the November 8, 2010 approval of the VWR Project.” Plaintiffs’
position that the project was approved on November 8, 2010, is supported by the
allegations that (1) a November 8, 2010, letter from City’s community development
director appears to be the first approval of the proposed project of any kind issued by
City; (2) the November 8, 2010, letter stated: “The revised site plan was submitted for
off-agenda review by the committee on October 14, 2010. The Site plan review number

10-113 is approved as a Revise and Proceed to building permits and off-site civil

18 A widely used CEQA practice guide reached the same conclusion: *“A notice of

determination or exemption may only be filed after the agency makes a decision to carry
out or approve the project. Pub Res C §821108(a)-(b), 21152(a)-(b). A notice that is
filed prematurely has no legal effect and will not trigger the statute of limitations. County
of Amador v. El Dorado County Water Agency (1999) 76 CA4th 931, 962, 91 CR2d 66.”
(2 Kostka & Zischke, Practice Under the Cal. Environmental Quality Act (Cont.Ed.Bar
2d ed. 2012) § 23.21, p. 1160.)

The Attorney General’s Office also agrees with this position. It filed an amicus
curiae brief that argued County of Amador remains good law and premature notices of
exemption are invalid.
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improvement design drawings” and (3) a City-prepared document setting forth agenda
items for the December 10, 2010, city council meeting stated that the project was
“approved by Site Plan Review Committee on November 8, 2010.”

For purposes of the demurrer, we assume these allegations are true (Committee for
Green Foothills, supra, 48 Cal.4th at p. 42) and, therefore, regard the project as being
approved after the notice of exemption was filed. It follows that City’s notice of
exemption did not comply with Guidelines section 15062°s requirement that notices of
exemption shall be filed after the approval of the project. As a result, City’s
noncompliant notice of exemption did not trigger the 35-day limitations period and the
demurrer to the CEQA cause of action should have been overruled.

F. Remand on Timing of Project Approval

Our decision to overrule the demurrer is not a final determination that the CEQA
cause of action was, in fact, timely filed. Instead, it is merely a determination that the
dispute over whether the project received actual final approval before the notice of
exemption was filed cannot be resolved against plaintiffs at the pleading stage of the
proceedings. Because the statute of limitations defense might be established
subsequently in this litigation, we will remand for further proceedings in which the
parties’ dispute regarding when the project actually was approved can be resolved.

On remand, the question regarding when the “approval of the project” occurred for
purposes of subdivision (a) of Guidelines section 15062 will require application of the

definition of “approval” contained in Guidelines section 15352:

“(a) ‘Approval’ means the decision by a public agency which
commits the agency to a definite course of action in regard to a project
intended to be carried out by any person....

“(b) With private projects, approval occurs upon the earliest
commitment to issue or the issuance by the public agency of a discretionary
contract, grant, subsidy, loan, or other form of financial assistance, lease,
permit, license, certificate, or other entitlement for use of the project.”
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In Stockton Citizens, supra, 48 Cal.4th at pages 505 through 506, our Supreme
Court quoted these provisions, stated that “[n]o particular form of approval is required,”
discussed the city’s intent to have a letter from the director of its community development
department constitute final approval of a Wal-Mart project, and treated the director’s
letter as the final project approval. In reaching this conclusion about project approval, the
court stated: “[T]here is no indication that any further approvals, other than ministerial
building permits, were necessary to build the store.” (ld. at p. 506.) The instant case is
different because there are questions about further approvals being necessary to complete
the project. (See pt. I1.G, post.)

Based on the definition of “approval” in Guidelines section 15352 and the
Supreme Court’s discussion of that definition, it appears that factual disputes might need
to be resolved before the definition can be applied in this case and the date of approval
determined.1® Alternatively, a motion for summary adjudication of issues might establish
that there are no disputes of material fact regarding the application of the definition to the
circumstances of this case.

G. Subsequent, Discretionary Approvals of Project Activity

As an alternate ground for their position that the CEQA claim is not time barred,

plaintiffs contend that City took subsequent discretionary actions that required CEQA

19 The manner in which the superior court takes evidence and resolves any factual
dispute is committed to the discretion of the superior court. The court may decide to hold
a separate hearing on that issue before the parties brief the merits of the CEQA claim. At
such a hearing addressing the statute of limitations issues, the superior court would not sit
as a court of review. Instead, it would sit as a trier of fact, resolving factual disputes not
addressed in the proceedings conducted by City, and thus would have the authority to
take testimony or other evidence at such a hearing rather than being limited to the
administrative record of proceedings. (See generally, 2 Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act, supra, § 23.58, pp. 1198-1199.)

Another factual dispute that might need to be addressed at any such hearing
concerns whether the notice of exemption was posted for the entire 30-day period.
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review. Specifically, plaintiffs contend that on November 8, 2010, City decided to grant
VWR International relief from the minimum parking requirements and on December 10,
2010, the city council voted to approve the improvement and reimbursement agreements
for roadwork related to the new distribution facility. Plaintiffs cite Orinda Assn. v.
Board of Supervisors (1986) 182 Cal.App.3d 1145 for the proposition that if a CEQA
project involves both ministerial and discretionary approvals, the exemption available for
the approval of the ministerial activity does not apply to the entire project and the later
discretionary approval triggers CEQA review.20 Plaintiffs argue that the granting of the
parking variance and the December 10, 2010, approval of the expenditure of up to $1.5
million for roadwork reimbursement would trigger CEQA anew for “the whole of the
action.” (Guidelines, § 15378 [“project” means the whole of the action].)

Plaintiffs’ alternate argument and the responses of City and VWR International to
that argument cannot be definitively resolved at the pleading stage of this lawsuit.
Questions regarding the “approval” of those allegedly discretionary actions entail
underlying factual issues of who did what, when the acts occurred, and what the acts
meant.2l Consequently, plaintiffs’ alternate argument raises additional questions that

require further proceedings to resolve.

20 The mixture of ministerial and discretionary action has been addressed by the
California Supreme Court: “Where a project involves elements of both ministerial and
discretionary action, it is subject to CEQA. [Citations.]” (Mountain Lion Foundation v.
Fish & Game Com. (1997) 16 Cal.4th 105, 119; 1 Kostka & Zischke, Practice Under the
Cal. Environmental Quality Act, supra, § 4.27, p. 186.1.) A slight variation of this
principle—one phrased in terms of a single approval—is set forth in subdivision (d) of
Guidelines section 15268: “Where a project involves an approval that contains elements
of both a ministerial action and a discretionary action, the project will be deemed to be
discretionary and will be subject to the requirements of CEQA.”

21 In addition, VWR International’s argument that the road improvements were
clearly approved, as part of the project described in the notice of exemption, raises the
questions whether the road improvements received “approval” that early and, if so,
whether the project description in the notice was adequate because roadwork is not
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1. STANDING TO SUE FOR A VIOLATION OF PERMIT REQUIREMENTS”
A. Facts Alleged in the Second Cause of Action

Plaintiffs’ second cause of action concerns City’s and VWR International’s
alleged failures to comply with permit requirements set forth in the Visalia Municipal
Code. It includes the following allegations:

(1) The site of VWR International’s proposed project is located in a Planned
Heavy Industrial zone.

(2) The Visalia Municipal Code requires that all developments in a Planned Heavy
Industrial zone obtain a planned development permit.

(3) Therefore, VWR International must apply to the planning commission’s site
plan review committee for a planned development permit.

(4) City has not issued a planned development permit for the proposed project.

(5) “No building permits may be issued until after a planned development permit
1s obtained.”

(6) On December 27, 2010, a representative of VWR International filed a
commercial building permit application with City.

(7) If City is not enjoined from undertaking acts in furtherance of the project,
plaintiff will suffer irreparable harm for which there is no adequate remedy at law.

(8) Kevin Long and members of plaintiff organizations will suffer injury in fact
and economic harm as a result of the violations of law related to the VWR project,

including the diminution of property value.22

mentioned in the notice. (Guidelines, § 15062, subd. (a)(1) [notice shall include a brief
description of the project]; see International Longshoremen’s & Warehousemen’s Union
v. Board of Supervisors (1981) 116 Cal.App.3d 265, 273 [project description in notice
was of debatable adequacy].)

*

See footnote, ante, page 1.

22 These allegations and the allegations in paragraph 65 of the FAP are incorporated
into the second cause of action.
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The prayer for relief in the FAP requests, among other things, a writ of mandate
directing City to refrain from taking or authorizing any activities in furtherance of the
proposed project, including the issuance of building or grading permits, until VWR
International complies fully with the Visalia Municipal Code.

The trial court sustained VWR International’s demurrer to the second cause of
action without leave to amend.

B. Legal Theories Presented by the Second Cause of Action

In Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, the California Supreme

Court stated “it is error for a trial court to sustain a demurrer when the plaintiff has stated
a cause of action under any possible legal theory. [Citation.]” (Id. at p. 967.) To apply
this principle and determine whether a complaint or petition states facts sufficient to
constitute a cause of action, the reviewing court must (1) identify possible legal theories
for the plaintiff’s claim, (2) indentify the factual elements essential to stating a cause of
action under those legal theories, and (3) evaluate the factual allegations in the pleading
to determine whether all of the essential elements have been pled.
1. Identifying Legal Theories

California Rules of Court, rule 2.112 provides that each separately stated cause of
action or count must specifically state (1) its number, (2) its nature (e.g., fraud), (3) the
party asserting it, and (4) the parties to whom it is directed. Therefore, the heading to the
cause of action is a convenient place to look to identify the plaintiff’s legal theory—that
1s, the “nature” of the cause of action.

Here, the heading to plaintiffs’ second cause of action references Code of Civil
Procedure section 1085 and indicates plaintiffs are seeking a writ of mandate against City
and VWR International for failure to comply with the Visalia Municipal Code.

Consequently, we will analyze this legal theory
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2. Identifying the Essential Elements
Our identification of the factual elements essential to stating a cause of action for a
writ of mandate under Code of Civil Procedure section 1085 begins with the statutory

text, which provides in part:

“(a) A writ of mandate may be issued by any court to any inferior tribunal,
corporation, board, or person, to compel the performance of an act which
the law specially enjoins, as a duty resulting from an office, trust, or
station ....”

This text indicates that there must be an “inferior tribunal, corporation, board, or
person” that can be compelled to act, which usually means a public agency. (People v.
Picklesimer (2010) 48 Cal.4th 330, 339 [a writ of mandate generally is available “to
compel public agencies to perform acts required by law”].) In addition, the text requires
the performance to be compelled be based on “an act which the law specifically enjoins,
as a duty resulting from an office, trust, or station ....” (Code Civ. Proc. § 1085.)

Other elements essential to a cause of action for a writ of traditional mandate are

derived from Code of Civil Procedure section 1086, which provides in full:

“The writ must be issued in all cases where there is not a plain, speedy, and
adequate remedy, in the ordinary course of law. It must be issued upon the
verified petition of the party beneficially interested.”

Based on the statutory provisions, our Supreme Court has stated that the essential
elements of a claim seeking a writ of traditional mandate are (1) the lack of a plain,
speedy and adequate alternative remedy, (2) a clear, present, and ministerial duty on the
part of the respondent, and (3) a correlative clear, present, and beneficial right in the
petitioner to the performance of that duty. (People v. Picklesimer, supra, 48 Cal.4th at p.
340.) In this context, the term “ministerial duty” is defined as “an obligation to perform a
specific act in a manner prescribed by law whenever a given state of facts exists, without

regard to any personal judgment as to the propriety of the act.” (Ibid.)
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C. Evaluating Sufficiency of Allegations Against VWR International

The trial court concluded the second cause of action did not state a claim against
VWR International because plaintiffs had not shown that they had standing to compel a
private entity such as VWR International to obtain a permit.

The common use of traditional mandamus is to compel official acts of government
agencies. (8 Witkin, Cal. Procedure (5th ed. 2008) Writs, § 96, p. 991.) Traditional
mandamus also is available in certain situations to compel the performance of duties of
nongovernmental bodies or officers. The text of Code of Civil Procedure section 1085,
subdivision (a) states the writ lies against any “corporation, board, or person” to compel
the performance of “a duty resulting from an office, trust, or station ....” Thus, a
stockholder may obtain a writ of mandate against a national banking association to
enforce the stockholder’s statutory right to inspect a national banking association’s list of
stockholders. (Most v. First Nat. Bank of San Diego (1966) 246 Cal.App.2d 425.)

In this case, plaintiffs have alleged that VWR International “must file an
application for a planned development permit,” but have not alleged this obligation
resulted from or was related to “an office, trust, or station” held by VWR International.
Furthermore, plaintiffs’ appellate briefs have not argued VWR International holds any
such office, trust or station, much less identified what that particular office, trust or
station might be. For instance, the contention in plaintiffs’ reply brief that “VWR is
operating in violation of the zoning code because it never obtained a [planned
development permit]” does not mention an office, trust or station.

Therefore, we conclude that plaintiffs did not plead sufficient facts to show VWR
International was subject to a duty that could be enforced by writ of traditional
mandamus. Furthermore, plaintiffs’ appellate briefs do not assert that this defect could

be cured by amendment.
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D. Evaluating Sufficiency of Allegations Against City

1. City’s Duty to Issue a Planned Development Permit

Plaintiffs’ opening brief argued that a writ of mandamus should be issued against
City because “City violated its municipal code by failing to issue a discretionary planned
development permit and findings for the VWR project.”23 (Capitalization and boldface
omitted.) Notwithstanding this reference to planned development permits as
discretionary, plaintiffs’ reply brief explicitly addressed the ministerial duty element of a
mandamus cause of action by contending the FAP alleged City violated a ministerial duty
to comply with its zoning code. More specifically, plaintiffs asserted that “City violated
the zoning code because it never issued a [planned development permit] for the VWR
project ....”

Like the trial court, we conclude plaintiffs allegations regarding City’s failure to
issue a planned development do not identify a ministerial duty and, therefore, are
inadequate. Plaintiffs address this inadequacy by citing Visalia Municipal Code section
17.46.010, which provides that all city officials “shall issue no permit ... in conflict with
provisions contained in this title.” They also cite Visalia Municipal Code section
17.28.070, which provides: “No permits may be issued for the erection of enlargement of
building or structures ... except within full compliance with this section.” Neither of
these provisions establish that the failure to issue a planned development permit violates
a duty. Rather, the provisions set forth circumstances in which the permits shall not be
issued. Consequently, plaintiffs have failed to identify circumstances in which City was
required by the terms of the Visalia Municipal Code to issue a planned development
permit. In short, it appears that plaintiffs correctly described the decision to issue a

planned development permit as discretionary, not ministerial.

23 Plaintiffs also contend four specific findings required by Visalia Municipal Code
section 17.28.040.A must be made by City’s site plan review committee when it approves
submitted plans. We do not reach this issue.
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2. City’s Duties Regarding Building Permits
The second cause of action mentions another duty that might be subject to
enforcement by writ of mandate: “No building permits may be issued until after a
planned development permit is obtained.” This allegation is based on the requirements

of Visalia Municipal Code section 17.28.070, which provides in part:

“Once the applicant receives a planned development permit, building
permits may be issued. No permits may be issued for the erection or
enlargement of building or structures and no persons shall perform any
development or construction of work on the site except within full
compliance of this section.”24

These provisions of the Visalia Municipal Code plainly establish that City is
prohibited from issuing a building permit for the erection of a building in a planned
heavy industrial zone unless a planned development permit has been obtained.
Accordingly, we conclude that the allegations in the second cause of action,
supplemented by plaintiffs’ request for judicial notice, set forth a clear, present, and
ministerial duty on the part of City to refrain from issuing building permits without a
planned development permit. Thus, plaintiffs have satisfied the ministerial duty element
of a cause of action for writ of mandate. (See Kappadahl v. Alcan Pacific Co. (1963) 222
Cal.App.2d 626 [mandamus is a proper remedy to attack a ministerial act of an official in
violation of the local zoning ordinance].)

3. Plaintiffs’ Standing to Enforce Building Permit Requirement

Plaintiffs have alleged that they have no plain, speedy or adequate remedy at law,
thus satisfying that element of a writ of mandate cause of action. As a result, the final

element of the writ of mandate cause of action concerns the existence of a clear, present,

24 Visalia Municipal Code section 17.28.070 is among the provisions included in
plaintiffs” May 11, 2012, request for judicial notice. We have granted that request for
judicial notice (see pt. I.C., ante) and will consider section 17.28.070 in determining
whether plaintiffs have identified a ministerial duty that can be enforced by writ of
mandate.
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and beneficial right in plaintiffs to the performance of City’s ministerial duty (People v.
Picklesimer, supra, 48 Cal.4th at p. 340), which is the standing requirement.

California courts define standing as “‘“the right to relief in court.””” (People ex
rel. Dept. of Conservation v. El Dorado County (2005) 36 Cal.4th 971, 988.) Standing to
pursue a writ of traditional mandamus can be established under the general rule for
standing or under an exception to that rule.

The general rule originates from language in Code of Civil Procedure section 1086
that provides the writ “must be issued upon the verified petition of the party beneficially
interested.” (Italics added.) Under this provision, a party who is “beneficially interested”
has standing to seek a writ of mandate. Our Supreme Court has interpreted “beneficially
interested” to mean that the person seeking the writ must have “‘some special interest to
be served or some particular right to be preserved or protected over and above the interest
held in common with the public at large.” [Citation.]” (People ex rel. Dept. of
Conservation v. El Dorado County, supra, 36 Cal.4th at p. 986.)

The general rule requiring a beneficial interest to establish standing is subject to a
“‘public right/public duty’” exception.2® (Tobe v. City of Santa Ana (1995) 9 Cal.4th
1069, 1116-1117.) The public right/public duty exception applies where the question is
one of public right and the object of the mandamus is to procure the enforcement of a
public duty. (Id. atp. 1117.) In such a situation, the plaintiff need not show that he or
she has any legal or special interest in the result, because it is sufficient that the plaintiff
IS interested as a citizen in having the laws executed and the duty in question enforced.
(Ibid.)

25 Standing based on the exception is known as “public interest standing” and a

lawsuit invoking this type of standing is referred to as a “citizen suit.” (Consolidated
Irrigation Dist. v. City of Selma (2012) 204 Cal.App.4th 187, 202.)
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In this case, the FAP alleges that Kevin Long and members of the plaintiff
organizations “will suffer injury in fact and economic harm as a result of the violations of
law related to the VWR Project at issue in this action, including, but not limited to,
diminution in property value due to excessive air pollution and truck traffic, being forced
to breathe heavily polluted air and suffer excess traffic congestion, being exposed to
significant risks from the handling, transportation and storage of highly toxic chemicals
without proper safeguards.”

The allegation of “the violations of law related to the VWR Project” is reasonably
interpreted to include the alleged violation of the Visalia Municipal Code’s requirements
for the issuance of building permits. Thus, the FAP effectively alleges that the issuance
of building permits in violation of the Visalia Municipal Code will cause Kevin Long and
others injuries than include the loss of property value. We conclude this allegation is
sufficient to show that Kevin Long and the members are “beneficially interested” in
seeing the building permit requirements enforced. Their interest in preserving their
property value is a special interest over and above the interest held in common with the
public at large because not all members of the public own property near the project that
will be affected by the increased truck traffic.

Accordingly, we conclude that plaintiffs have alleged the requisite beneficial
interest and, as a result, have adequately pleaded facts to establish their standing to
pursue the writ of mandate. Therefore, we will direct the trial court to overrule the
demurrer as to the second cause of action.

IV. THIRD CAUSE OF ACTION REGARDING RULE 9510

Plaintiffs’ third cause of action alleges that VWR International has a duty to
submit an application and obtain an indirect source permit from SJVAPCD pursuant to
Rule 9510 and that SJIVAPCD has an ongoing duty to enforce Rule 9510. Under the
third cause of action, plaintiffs seek to compel SJVAPCD to enforce Rule 9510 and to
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enjoin VWR International from proceeding with the project until it has obtained an
indirect source permit in compliance with Rule 9510.
In March 2011, plaintiffs and SIVAPCD entered a stipulated judgment, which the

trial court approved and filed. Among other things, the stipulated judgment stated:

“If the Court finds that any other governmental entity was or is required to
issue a discretionary approval with respect to the VWR Project, then the
Air District shall require VWR to comply with SJIVAPCD Rule 9510 prior
to the commencement of construction of the VWR Project, or within ten
(10) days of the date of the ruling of the Court, whichever date is later.”

The stipulated judgment also provided that the trial court would retain jurisdiction
to enforce its terms.

The stipulated judgment effectively resolved the claims the third cause of action
asserted against SJIVAPCD. As a result, the remaining issue regarding the third cause of
action is whether plaintiffs can pursue a writ of mandate under Code of Civil Procedure
section 1085 against VWR International, a private entity, based on its failure to apply for
an indirect source permit under Rule 9510.

The trial court sustained the demurrer as to the third cause of action on the ground
that plaintiffs lack standing. The trial court’s order stated that none of the cases cited by
plaintiffs analyzed the issue of the standing of a third party under Code of Civil
Procedure section 1085 to compel a private entity to obtain a permit or comply with a
rule of a governmental agency. On appeal, plaintiffs have made no effort to demonstrate
that a writ of mandate under Code of Civil Procedure section 1085 can be issued against a
private entity. They simply assert that the FAP alleges sufficient facts to establish public
interest standing for enforcing Rule 9510.

We agree with the trial court’s determination that plaintiffs have not established
that VWR International, a private party, has any public duty that can be enforced by a
writ of mandate. Phrased in terms of the mandamus statute, plaintiffs have failed to show

that VWR International has “a duty resulting from an office, trust or station” to perform
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an act. (Code Civ. Proc., 8 1085, subd. (a).) Therefore, we conclude mandamus does not

lie against VWR International. As a result, we will uphold the trial court’s order insofar

as it sustained the VWR International’s demurrer to the third cause of action.

V. ILLEGAL EXPENDITURE OF GOVERNMENT FUNDS ON ROADWORK”
A.  Allegations of Illegal Expenditure of Funds

Plaintiffs’ sixth cause of action consists of seven single-sentence paragraphs and,
unlike most of the other causes of action, does not incorporate the other paragraphs of the
FAP. The single paragraph addressing the illegal expenditure states: “City and City
Council voted on December 10, 2010 to spend $1.5 million of taxpayer funds in
furtherance of the illegal VWR project, despite its violations of Rule 9510, CEQA, the
Visalia Municipal Code, and the Hazardous Materials Act.”26 Plaintiffs seek to enjoin
this allegedly illegal expenditure of government funds. They contend that they are
authorized by Code of Civil Procedure section 526a2’ to seek this relief based on their
allegation that Kevin Long and hundreds of members of the plaintiff organizations pay
property, sales and other taxes in Visalia.

In introductory paragraph 3 of the FAP (not part of the sixth cause of action),

plaintiffs allege:

*

See footnote, ante, page 1.

26 The reference to a violation of the “Hazardous Materials Act” appears to refer to
the claim set forth in the FAP’s fifth cause of action, which was dismissed by plaintiffs.

2 This statute provides in part: “An action to obtain a judgment, restraining and

preventing any illegal expenditure of ... funds, or other property of a ... city ... may be
maintained against any officer thereof, or any agent, or other person, acting in its behalf,
either by a citizen resident therein, or by a corporation, who is assessed for and is liable
to pay, or, within one year before the commencement of the action, has paid, a tax
therein.” Actions brought under Code of Civil Procedure section 526a are referred to as
“taxpayer suits.” (Tobe v. City of Santa Ana, supra, 9 Cal.4th at p. 1117; 3 Weil &
Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2011)
14:240, p. 14-121.)
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“City also took discretionary action on December 10, 2010 authorizing the
City Manager to approve and execute Improvement and Reimbursement
Agreements with Respondent VWR authorizing street improvements
associated with the construction of a Respondent VWR’s new 500,000
square foot distribution facility in Visalia, California and payment to
respondent VWR of reimbursement fees from City’s Traffic Impact Fee
Program Fund not to exceed $1.5 million.”

Further allegations about improvement and reimbursement agreements are set
forth in paragraph 54 of the FAP (again not part of the sixth cause of action). There,
plaintiffs allege that (1) the agreements are for arterial and collector street improvements
to be constructed along with VWR International’s distribution facility project; (2) the
improvements are to Riggin Avenue (between Plaza Drive and Kelsey Street) and to
Kelsey Street (extending approximately 325 feet south of Riggin Avenue); (3) the
agreements delineate the costs of the street improvements and provide that City and
VWR International will share the responsibility for the cost of constructing specific
portions of the improvements; and (4) the street improvements need to be made prior to
the opening of the facility.

B. The Demurrer and Opposition

VWR International’s demurrer to the sixth cause of action for illegal expenditure
of government funds claim asserted that suits brought under Code of Civil Procedure
section 526a cannot be used to challenge discretionary decisions of a governing body and
referenced the allegation in paragraph 3 of the FAP that states the “City also took
discretionary action on December 10, 2010 authorizing the City Manager to approve and
execute Improvement and Reimbursement Agreements ....” (Italics added.)

In addition, VWR International’s demurrer cited Visalia Municipal Code section
16.44.150 for the position that City’s transportation impact fee program authorized City’s
action. Paragraph A of section 16.44.150 of the Visalia Municipal Code provides in full:

“It 1s the intent of the city that, whenever practicable, planned
transportation facilities be constructed, and related right of way be
dedicated, by developers in conjunction with land development projects,
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and that such construction and dedication be required as conditions of the
development permit related to such projects pursuant to and consistent with
the authority of various provisions of the Municipal Code and statutes of
the State of California. It is also the intent of the city that a portion of the
cost for such construction and dedication of the planned transportation
facilities and related right of way be reimbursed by the city, and that such
reimbursements be among the assumptions made by the nexus study in
establishing the fee schedule to be adopted pursuant to this chapter.
Consistent with this intent, developers who are required to construct
planned transportation facilities and make right-of-way dedications are
entitled to reimbursement for all such facilities, except that a developer
shall not be reimbursed for the cost of site related improvements as defined
in this chapter or for the value of right of way associated with site related
improvements.”28

Plaintiffs’ opposition to the demurrer argued that the sixth cause of action
challenged actions taken in violation of mandatory duties to perform a CEQA review?2°
and to comply with the Visalia Municipal Code. With respect to the latter theory,
plaintiffs contended City’s decision to provide taxpayer money to VWR International
violated the mandatory provision at the end of Visalia Municipal Code section
16.44.150(A), which states that “a developer shall not be reimbursed for the cost of site
related improvements as defined in this chapter ....” Plaintiffs asserted the improvement

and reimbursement agreements covered costs for “site related improvements” because

28 Chapter 16.44 of the Visalia Municipal Code is one of the chapters included in
plaintiffs” May 11, 2012, request for judicial notice, which this court has granted. (See
pt. I.C., ante.)

29 We regard plaintiffs’ legal theory that approval of the improvement and
reimbursement agreements violated CEQA as redundant to the CEQA claim set forth in
the first cause of action. The relief requested in the sixth cause of action—enjoining the
expenditure of funds—can be obtained if the CEQA claim is established. Part of the
relief available under CEQA is a mandate that voids City’s decision to approve the
agreements. (See § 21168.9, subd. (a)(1) [mandate directing public agency to void a
decision made without complying with CEQA].) Consequently, we will not consider the
alleged CEQA violations as a basis maintaining the sixth cause of action.
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almost all of the items listed in the agreements were for two streets leading to VWR
International’s project site and related traffic control measures.30

C. Trial Court’s Ruling

The trial court sustained the demurrer to the sixth cause of action, concluding
plaintiffs had alleged a discretionary act resulted in the allegedly illegal expenditure of
funds. The court concluded these allegations failed to state a cause of action because
taxpayer suits could not be used to challenge discretionary funding decisions. (Cates v.
California Gambling Control Com. (2007) 154 Cal.App.4th 1302, 1308 [“‘the court is
prohibited from substituting its discretion for the discretion of the governing body’”’].)

D. Allegations Were Insufficient to State a Cause of Action

Plaintiffs’ sixth cause of action simply alleges that City approved spending up to
$1.5 million of taxpayer funds in furtherance of the illegal proposed project, despite its
violations of the Visalia Municipal Code. It does not identify the provision of the
Visalia Municipal Code allegedly violated and, thus, does not refer to any mandatory
duty contained in the Visalia Municipal Code. Paragraphs 3 and 54 of the FAP, while not
part of the sixth cause of action, both allege that City exercised discretion in authorizing
the reimbursement of VWR International of up to $1.5 million for street improvements.

Accordingly, we conclude that the trial court correctly applied the principle that a

taxpayer suit cannot be used to challenge discretionary action when it sustained the

30 Visalia Municipal Code section 16.44.050 defines “site related improvements” as

“street and related improvements and right-of-way dedications for direct access
improvements to and/or within the land development project in question. Site related
improvements include, but are not limited to the following: (1) street improvements
consisting of, or the equivalent of, a parking lane with curb and gutter along the
arterial/collector street frontages of the land development project; (2) local streets
leading to the land development project; [(3)] driveways and streets within the land
development project; (4) acceleration and deceleration lanes, and right and left turn lanes
leading to those streets and driveways; (5) traffic control measures for those streets and
driveways; and (6) utility re[lo]cations.” (Italics added.)
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demurrer. (See Cates v. California Gambling Control Com., supra, 154 Cal.App.4th at p.
1308 [taxpayer suits cannot be brought to overturn discretionary decisions].)

Plaintiffs argue their allegations are sufficient because they have alleged that the
approval of the agreements to reimburse VWR International up to $1.5 million was an
illegal expenditure of government funds. This argument implies that a taxpayer suit is
properly alleged when the pleading (1) identifies a particular expenditure of government
funds and (2) alleges the expenditure is illegal. Plaintiffs have cited no authority showing
a taxpayer suit can be alleged in such general terms. Indeed, in taxpayer suits, California
courts have adopted more exacting pleading requirements and regard general allegations,
innuendo and legal conclusions as insufficient. (County of Santa Clara v. Superior Court
(2009) 171 Cal.App.4th 119, 130; see City of Dinuba v. County of Tulare (2007) 41
Cal.4th 859, 865 [courts treat demurrer as admitting all material facts properly pleaded,
but do not assume the truth of conclusions of law].) Proper pleading of a taxpayer suit
requires the plaintiff to set forth specific facts and reasons for a belief that some illegal
expenditure has or will occur. (County of Santa Clara v. Superior Court, supra, at p.
130.)

In this case, the statements in the sixth cause of action that the proposed project is
illegal and violated the Visalia Municipal Code are conclusions of law, not allegations of
fact. The sixth cause of action fails to state facts sufficient to constitute a claim under
Code of Civil Procedure section 526a because it does not allege (1) the existence of a
mandatory requirement in the Visalia Municipal Code, (2) the terms of that requirement,
and (3) the particulars of how that requirement would be violated by the improvement
and reimbursement agreements. Therefore, the trial court correctly sustained the

demurrer to the sixth cause of action.
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E. Leave to Amend

The next step in our analysis is to determine whether plaintiffs should have been
granted leave to amend their pleading. The sustaining of a demurrer without leave to
amend is generally an abuse of discretion if there is a reasonable possibility that the
defect can be cured by amendment. (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.)
The burden is on the plaintiff to “show in what manner he can amend his complaint and
how that amendment will change the legal effect of his pleading.” (lbid.; Zelig v. County
of Los Angeles (2002) 27 Cal.4th 1112, 1126 [burden of showing such reasonable
possibility is squarely on the plaintiff].)

Plaintiffs reply brief addresses the FAP’s failure to allege the specific ordinance
that imposes a mandatory duty that renders the proposed expenditure of funds under the
improvement and reimbursement agreements illegal. They argue that the failure “is a
defect that can be cured by amendment or by taking judicial notice of [Visalia Municipal
Code section] 16.44.050.” This reference to a curing amendment appears to be directed
at plaintiffs’ argument that City, by providing VWR International with taxpayer money
for street improvements necessitated by the project, violated the mandatory provision in
Visalia Municipal Code section 16.44.150(A), which states that “a developer shall not be
reimbursed for the cost of site related improvements as defined in this chapter ....”31
Plaintiffs also argue that certain improvements that will be reimbursed meet the definition
of “site related improvements” because those improvements include work to “local
streets leading to the land development project” or are “traffic control measures for those
streets ....” (Visalia Mun. Code, § 16.44.050.)

Visalia Municipal Code section 16.44.050 does not define the term “local street,”

99 ¢¢

but provides that “arterial street,” “collector street,” and “street” shall have the same

31 The mandatory nature of this provision is established by Visalia Municipal Code
section 16.44.040(B)(2), which provides that the word “shall” is always mandatory and
not discretionary.
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meaning as set forth in section 16.08.010 of the Visalia Municipal Code, which is not part
of the appellate record.3?

VWR International argues that Riggin Avenue is an arterial street and Kelsey
Street is a collector street and, therefore, neither is a “local street” for purposes of the
definition of “site related improvements” contained in Visalia Municipal Code section
16.44.050. To support this characterization of Riggin Avenue and Kelsey Street, VWR
International refers to tables in Appendix D of the Circulation Element of City’s General
Plan that provide the year 2020 levels of service for street segments. For example, Table
D-1 lists segments of Kelsey from Avenue 320 to Riggin and from Riggin to Goshen
under the heading “Collectors.” Table D-3 lists segments of Riggin Avenue under the
heading “Arterials.”

VWR International’s argument fails to note, however, that Table B-1E, which
addresses levels of service for existing street segments of north/south collectors does not
include any segments of Kelsey Street. Thus, the circulation element does not
necessarily establish that when the improvement and reimbursement agreements were
approved, the segment of Kelsey Street subject to the improvement and reimbursement
agreements was a collector street.33 This variation in the classification of existing street
segments from the classification of Year 2020 street segments suggest that Kelsey Street
was not a collector street when the circulation element was adopted, but was expected to

be a collector street in 2020 and, thus, leaves its classification as of December 2010

32 Chapter 16.08 of the Visalia Municipal Code was not among the chapters included
in plaintiffs’ request for judicial notice. Also, neither City nor VWR International has
requested judicial notice of this chapter or section 16.08.010 of the Visalia Municipal
Code.

33 Also, at a more fundamental level, we cannot conclude on the present record that a
collector street is not a “local street” for purposes of the definition of “site related
improvements” set forth in Visalia Municipal Code section 16.44.050.
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uncertain. As a result, VWR International’s argument does not convince us that plaintiffs
are unable to allege and prove that some of the reimbursement items in the improvement
and reimbursement agreements constitute site related improvements that City is expressly
prohibited from reimbursing.

In summary, it appears that plaintiffs have a reasonable possibility of amending
their sixth cause of action to state a claim under Code of Civil Procedure section 526a
because they could allege (1) the improvement and reimbursement agreements authorized
by City on December 10, 2010, will lead to the expenditure of public funds; (2) City has
a mandatory duty under Visalia Municipal Code section 16.44.150(A) to refrain from
reimbursing a developer for site related improvements; (3) City will violate this
mandatory duty by reimbursing VWR International under the agreements for site related
improvement; and (4) facts showing that particular work subject to reimbursement meets
the definition of “site related improvements” set forth in Visalia Municipal Code section
16.44.050. For example, an allegation that Kelsey Street is a local street leading to the
project would be sufficient for stating a claim on the ground that reimbursement for work

done to Kelsey Street was a reimbursement for site related improvements.34

34 We recognize that whether plaintiffs will be able to prove these allegations “will
be an altogether different matter.” (Mendoza v. County of Tulare (1982) 128 Cal.App.3d
403, 414.) Furthermore, we are aware of cases where the alleged illegality of the
expenditures was resolved by the court based on its interpretation of the statute,
regulation or ordinance in question. (E.g., Fort Emory Cove Boatowners Assn. v. Cowett
(1990) 221 Cal.App.3d 508, 515 [dispute over board’s authority to hire attorneys
resolved as a matter of statutory interpretation; order sustaining demurrer upheld].) In
this case, we cannot resolve the dispute between the parties about how Visalia Municipal
Code sections 16.44.150(A) and 16.44.050 should be interpreted and applied at this stage
of the proceedings. Specifically, we are unable to conclude definitively that Riggin
Avenue and Kelsey Street are not local streets leading to the project and, thus,
improvements to them are not “site related improvements” for purposes of the prohibition
in Visalia Municipal Code sections 16.44.150(A).
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Accordingly, we will direct the trial court to grant plaintiffs leave to amend their
sixth cause of action concerning the illegal expenditure of government funds.

DISPOSITION

The judgment of dismissal is reversed. The trial court is directed to vacate its
order sustaining the demurrer and to enter a new order (1) overruling the demurrer as to
the first and second causes of action, (2) sustaining the demurrer without leave to amend
as to the claim against VWR International in the third cause of action, and (3) sustaining
the demurrer with leave to amend as to the sixth cause of action.3°

Appellants shall recover their costs on appeal.

Franson, J.
WE CONCUR:
Cornell, Acting P.J.
Gomes, J.
35 Plaintiffs’ motion for consideration of additional evidence filed on August 25,

2011, and City’s request for judicial notice filed on March 14, 2012, are denied.
Plaintiffs’ request for judicial notice filed on May 11, 2012, is granted.
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