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INTRODUCTION

In this appeal, we are asked to determine whether real property in Santa Monica
(the City) owned by plaintiff Or Khaim Hashalom (OKH) qualifies for the statutory
exemption from historic preservation provided by Government Code section 37361,
subdivision (c). That statute creates an exemption for noncommercial property owned by
a religious organization. We hold that OKH’s property does not qualify for this
exemption because it has always been a commercial enterprise, both when OKH
purchased it and at the time OKH sought the exemption. Accordingly, we affirm the
judgment.

FACTUAL AND PROCEDURAL BACKGROUND

1. The property

Known as the Teriton Apartments,* and constructed in 1949-1950, the property
consists of a 28-unit, rent-controlled garden-style apartment complex in a single two- and
three-story structure, arranged in a pinwheel or serpentine plan around landscaped
courtyards. The Teriton was identified and assessed numerous times in the past under the
City’s survey process as part of the City’s Historic Resources Inventory of potential
historic resources. Sellers are required to disclose to potential buyers whenever property
for sale is listed on this Inventory.

In November 2005, Teriton Investors, LLC executed a deed granting the property
to OKH. Simultaneously, the contractor for Teriton Investors, LLC filed an application
for a permit to demolish the building. This application triggered review by the City’s
Landmarks Commission (the Commission) because of the Teriton’s age. At the
November 14, 2005 hearing, a representative of OKH testified but made no mention of
any religious institution or purpose. The Commission voted to continue the action at the
next meeting to gather additional information. However, OKH’s representatives soon
withdrew the demolition application and so the Teriton was not considered at the next

monthly Commission meeting.

! The first owner of the building, Edgar M. Hillman, named the building after his

twin daughters, Teri and Toni.



2. OKH incorporates as a religious organization.

Two months later, on January 26, 2006, Rosario Perry executed OKH’s articles
incorporating it as a not-for-profit religious corporation. The documents were filed with
the Secretary of State on March 6, 2006.

In May 2006, OKH announced plans to demolish the Teriton and construct a new
building. On July 10, 2006, the Commission requested preparation of a preliminary
historic assessment of the property.

OKH held a public forum in August 2006 where it explained that it planned to use
the property to house Jewish refugees from Iran and Iraq. For this plan, it had “an
economic model that has not been defined -- that hasn’t been finalized. We are looking
for subsidized rent. We are looking for donations . . . [and were also] considering the
possibility of a few units being condominiums and sold.” At that time, OKH was not
listed in directory information and its spokesperson declined to answer whether OKH was
operating as a synagogue.

On August 14, 2006, OKH submitted a “Notice of Exemption of Property from
City Landmarks Ordinance Pursuant to Government Code section 37361.”

OKH has never used the Teriton for any purpose other than a commercial rental
property, either before invoking the exception under Government Code section 37361,
subdivision (c), or afterwards.

3. The Commission’s proceedings

The Commission applied for landmark designation in September 2006, and
requested a City Landmark Assessment Report from consultant PCR Services
Corporation (PCR). The City’s Municipal Code (SMMC) section 9.36.100, subdivision
(@) lists the criteria necessary for property to qualify for landmark designation. As
relevant here, property will qualify if it (1) “exemplifies, symbolizes, or manifests
elements of the cultural, social, economic, political or architectural history of the City” or
(2) “has aesthetic or artistic interest or value, or other noteworthy interest or value.”

Based on PCR’s report, the Commission’s staff initially recommended against

designation. The staff explained that the Teriton did not appear to be particularly
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noteworthy, unique or rare, and did not meet the designation criteria to be eligible for
landmark designation.

On November 13, 2006, the Commission held a public hearing. Numerous
witnesses from the public, including residents of the Teriton, neighbors, preservationists,
and architects, testified and submitted articles and pictures into the Commission’s record
about the characteristics of the property qualifying it for landmark status. The testimony
and evidence also identified errors in the PCR report and the report of OKH’s consultant,
EDAW, Inc.

At the close of the hearing, the Commission unanimously designated the
property’s structure as a landmark and the real property as a landmark parcel under
landmark designation criteria (1), (2), (4), (5), and (6) of SMMC section 9.36.100,
subdivision (a).

On November 16, 2006, OKH filed with the City a Pre-Submittal Review
Application to construct 22 condominiums, including “2 moderate income + synagogue”
on the property.

4. The Santa Monica City Council’s proceedings

OKH appealed from the Commission’s decision to the City Council. By the time
the matter was placed before the City Council in June 2007, the staff had reviewed the
entire record and recommended to the City Council that the designation be approved
based on criteria 1 and 2 of SMMC section 9.36.100, subdivision (a). In the City
Council’s record are articles, pictures, and testimony about the Teriton, its famous
inhabitants, and its historical and architectural characteristics that exemplify post-war
modern vernacular architecture with elements of the Modern International style; the
influence of Gropius and Le Corbusier’s Quartiers Modernes; the building’s excellent
integrity, well-preserved condition, and its unique serpentine or pinwheel footprint. After
the hearing, the City Council voted unanimously to designate the Teriton as a landmark

and the real property as a landmark parcel based on its findings under criteria (1) and (2).



5. The proceedings below

OKH brought the instant petition for writ of mandate in the trial court seeking an
order compelling the City to set aside its designation and reverse the City Council’s
decision. The trial court denied the writ petition. In its statement of decision, the court
explained, inter alia, that OKH was not entitled to the exemption from historic
preservation designation under Government Code section 37361, subdivision (c) because
the property was not “noncommercial” when OKH purported to exempt it. OKH filed its
timely notice of appeal.

DISCUSSION

1. Standard of review

Code of Civil Procedure section 1094.5, the state’s administrative mandamus
provision, sets forth the procedure for judicial review of adjudicatory decisions rendered
by administrative agencies. “ ‘The court’s review of the administrative decision extends
“to the questions whether the [Commission] has proceeded without, or in excess of
jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of
discretion. Abuse of discretion is established if the [Commission] has not proceeded in
the manner required by law, the order or decision is not supported by the findings, or the
findings are not supported by the evidence.” [Citation.] The courts review the findings
and decision of the [Commission] under a substantial evidence standard, as here, when no
fundamental vested right is implicated. [Citation.] “When the substantial evidence test
applies, the trial court exercises an essentially appellate function in determining whether
the administrative record is free from legal error.” > (NBS Imaging Systems, Inc. v.
State Bd. of Control (1997) 60 Cal.App.4th 328, 335.)

Our scope of review on appeal is identical to that of the trial court. (NBS Imaging
Systems, Inc. v. State Bd. of Control, supra, 60 Cal.App.4th at p. 35.) However, we are
not bound by the trial court’s findings to the extent they constitute conclusions of law.
(Family Planning Associates Medical Group, Inc. v. Belshé (1998) 62 Cal.App.4th 999,
1004.)



2. The Teriton does not qualify for the exemption from landmark designation
under Government Code section 37361, subdivision (c).

Government Code section 37361 grants authority to cities to acquire historic
landmarks for the purpose of preservation. The statute also authorizes cities to institute
special conditions or regulations to protect, enhance, perpetuate, or use places, buildings,
structures, works of art, and other objects that have special character or special historical
or aesthetic interest or value. (8§ 37361, subd. (b).)

Subdivision (c) of Government Code section 37361 allows religiously affiliated
organizations to declare their properties exempt from historic preservation laws.
Subdivision (c) grants the exemption for “noncommercial property owned by any
association or corporation that is religiously affiliated and not organized for private
profit, whether the corporation is organized as a religious corporation, or as a public
benefit corporation, provided that both of the following occur: [f] (1) The association
or corporation objects to the application of the subdivision to its property. [] (2) The
association or corporation determines in a public forum that it will suffer substantial
hardship, which is likely to deprive the association or corporation of economic return on
its property, the reasonable use of its property, or the appropriate use of its property in the
furtherance of its religious mission, if the application is approved.” (§ 37361, subd. (c),
italics added.)

On appeal, OKH contends that the property is noncommercial and so OKH has
met all of the requirements of Government Code section 37361, subdivision (c)
qualifying it for the exemption, with the result that the City failed to follow the law when
it designated the Teriton as a landmark. The trial court disagreed, ruling that to qualify
for the exemption, property must be noncommercial when the religious organization
purports to exempt it and before the application for exemption is approved.

We agree with the trial court and hold that the Teriton does not qualify for the
exemption of Government Code section 37361, subdivision (c) because it was not

“noncommercial property owned by any association or corporation that is religiously



affiliated” at the time OKH sought to exempt it and at the time the Commission
designated it a landmark.

The Supreme Court in East Bay Asian Local Development Corp. v. State of
California (2000) 24 Cal.4th 693 (East Bay), upheld by a narrow majority the facial
validity of the exemption in Government Code section 37361, subdivision (c), rejecting
challenges under the First Amendment of the United States Constitution and article I,
section 4 of the California Constitution. The court dispelled the contention that the
exemption violates the Establishment Clause by providing economic advantages to
religious groups at the expense of neighbors. East Bay explained that a law is not
unconstitutional merely because it allows churches to advance religion. The exemption’s
“only impact,” the Supreme Court explained, “is that the owner may continue to use the
property as it sees fit . . . to further its religious mission unrestricted by the historic
preservation law[]” and that the statute “[p]ermit[s] a religious body to use its
noncommercial property in the manner it did before a restrictive law was imposed . . . .”
(Id. at p. 714, italics added.)

As for what constitutes “noncommercial,” the East Bay majority rejected the
dissent’s expansive construction stating, “In context, it seems clear . . . that the
Legislature had in mind property whose use is related to the religious entity’s fulfillment
of the owner’s religious mission but is not used for profitmaking purposes. It is true that
this could include rental property as some religious entities provide housing for teachers,
nurses, students, and other personnel of their affiliated noncommercial operations. It is
true also that noncommercial property could include a warehouse -- one used to store
food or clothing for charitable distribution. It might include a gymnasium, school,
hospital, senior citizens home, or agricultural property used to provide rehabilitative
employment and food used for religious and charitable purposes. The descriptive term
used by the Legislature is appropriate to all of these uses.” (East Bay, supra, 24 Cal.4th
at p. 715, fn. 6, italics added.) The obvious implication of the Supreme Court majority’s
description in East Bay, is that to be “noncommercial” under Government Code section

37361, subdivision (¢) exemption, the property’s use must be related to the religious-
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entity owner’s fulfillment of its religious mission but not for profitmaking. More
important, in describing the exemption as enabling a religious entity to “further its
religious mission,” and allowing a religious body to use its property “in the manner it did
before a restrictive law was imposed” (East Bay, supra, at p. 714), the majority indicates
that to qualify for the section 37361, subdivision (c) exemption, the property must at a
minimum be noncommercial at the time the entity seeks an exclusion from historic
preservation.

This question of what constitutes noncommercial property was again addressed in
California-Nevada Annual Conference etc. v. City and County of San Francisco (2009)
173 Cal.App.4th 1559 (United Methodist). For 90 years, the building there was used to
conduct religious services. Its ownership was then transferred to the California-Nevada
Annual Conference of the United Methodist Church and was being used as a daycare and
children’s preschool. Soon thereafter, the building was deemed to require significant
seismic retrofitting and had been vacant since 2005. Deciding to demolish the building
because the only use the property had within the church’s mission was to generate
proceeds from its sale to further its ministry, the church contracted to sell it to a buyer for
commercial development. (Id. at p. 1562.) After San Francisco initiated the process of
designating the building as a landmark, the church obtained a writ of mandate ordering
San Francisco to set aside the resolution. San Francisco appealed.

The question in United Methodist was whether the church building was
“noncommercial property” within the meaning of Government Code section 37361,
subdivision (c).? San Francisco argued, where the property was vacant, it was not
“currently being used for a religious purpose” and so it was not noncommercial. (United
Methodist, supra, 173 Cal.App.4th at p. 1565, italics added, fn. omitted.) The appellate
court disagreed, noting East Bay had refuted that idea. (Ibid.) Concluding that the
property fell within the statutory exemption, United Methodist recognized that “[b]oth the

2 Also at issue in United Methodist was Government Code section 25373, a

companion statute to section 37361 that applies to counties rather than to cities.



Legislature and the Supreme Court [in East Bay] were speaking of, and including within
the definition of noncommercial property to which the exemption applies, property that is
no longer used or capable of being used for a religious purpose but which may be sold
and demolished for a profit.” (ld. at p. 1566, italics added.) Referring to the legislative
history, United Methodist explained that “the exemption was inserted in the landmark
statute to permit the Archdiocese of San Francisco, ‘facing millions of dollars in seismic
retrofitting costs as well as declining attendance in some parish churches,’ to close and
demolish potentially nine of those parish churches. [Citations.] A letter from then
Speaker of the Assembly Willie Lewis Brown, Jr., who authored Assembly Bill No. 133
(1993-1994 Reg. Sess.), referred to the plight of religious congregations ‘faced with very
high seismic retrofit costs for older buildings that had been or were subject to landmark
designation but could not qualify for assistance from the Federal Emergency
Management Agency (FEMA).” [Citation.] The Speaker pointed specifically to ‘the
Korean United Methodist church building [in San Francisco] that the congregation had
outgrown and had decided to sell,” the offer to purchase which had been withdrawn when
the board of supervisors voted to designate the building as a landmark. [Citation.]”
(Ibid., italics added, citing East Bay, supra, 24 Cal.4th at p. 741 (dis. opn. of

Werdegar, J.); id. at pp. 710-711, fn. 5 (maj. opn.).)

Accordingly, United Methodist explained, the “ ‘whole point’ of the exemption ‘is
to allow religious institutions to sell their dilapidated churches for a profit’ [and] ‘the
only reason the property is vacant is because it is too unsafe to be used as a church -- or
for any other purpose. ... [f] ... [T]he only reason the property stopped being a
working church was because the property was too unsafe to be used for any purpose,
commercial or noncommercial. . . .” (United Methodist, supra, 173 Cal.App.4th at
p. 1565, italics added.) The appellate court in United Methodist agreed with the trial
court in that case that, “ ‘A non-functional church structure, owned by a nonprofit, does
not become commercial by virtue of its inactivity.” ” (lbid., italics added.) United
Methodist involved property that was noncommercial as it had been used by a religious

entity for religious purposes for over 90 years and continued its noncommercial use while
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vacant. All of the noncommercial use occurred before the religious entity sought an
exemption from landmark status.

The clear implication of East Bay and United Methodist and the legislative history
on which they rely, is that to qualify for the exemption from historic preservation under
Government Code section 37361, subdivision (c), the property must be
“noncommercial,” i.e., used for the religious institution’s mission and not for profit,
before the religious institution seeks to invoke the exemption.

The Teriton does not fall within the class of property that East Bay and United
Methodist determined qualifies for the exemption under Government Code section
37361, subdivision (c). The Teriton has been a commercial, for-profit apartment building
since it was built. The building has never been used for a religious entity’s mission and
has never been a nonprofit concern. Also, OKH had no religious purpose either at the
time it purchased the Teriton, or when it initially sought to demolish the building. Only
later did OKH form as a religious corporation and attempt to invoke the section 37361,
subdivision (c) exemption. Even so, when OKH invoked the exemption, it was no more
than a landlord of a conventional, commercial rent-controlled apartment building having
no purpose related to any religious mission. Thus, the Teriton has never had a
noncommercial purpose related to a religious entity’s mission and OKH has never used
the property for any other purpose than as an ongoing, for-profit commercial enterprise.

OKH contends that the exemption in Government Code section 37361,
subdivision (c) “does not necessitate that the property [be] currently, or [have] ever been,
used by a religiously affiliated owner for a religious purpose.” The contention must be
rejected. Section 37361, subdivision (c) clearly requires that the property be
noncommercial. East Bay clearly contemplated that the property’s use, at the time the
exemption is sought, be “related to the religious entity’s fulfillment of the owner’s
religious mission” and “not used for profitmaking purposes.” (East Bay, supra, 24
Cal.4th at p. 715, fn. 6.) Both East Bay and United Methodist implied that the
noncommercial use must predate the landmark designation and the exemption

application. Section 37361, subdivision (c) cannot be intended, as OKH argues it is, to
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exempt property that was never used for noncommercial or nonprofit purposes and never
related to a religious entity’s mission until after the landmark designation process
commenced. Otherwise, a nonsectarian owner could thwart a designation merely by
incorporating as a religious association and declaring an exemption on its commercial
property. Or, if OKH were correct, a religious entity could trump the historic
preservation scheme by purchasing a landmark and later declaring the exemption so as to
demolish the landmark and erect a commercial building for financial advantage. Under
either scenario, the exemption would eviscerate the historic preservation statutes.
Furthermore, the portion of United Methodist that OKH cites, 173 Cal.App.4th at
page 1566, does not actually support OKH’s position. United Methodist stated that the
opinions of East Bay's dissenting justices “leave no doubt that the exemption provisions
apply to property no longer (if ever) used by a religiously affiliated owner for a religious
purpose . ...” (United Methodist, supra, at p. 1566, citing East Bay, supra, 24 Cal.4th at
pp. 725-743.) We disagree with United Methodist to the extent it suggests the exemption
applies to property never used by a religious organization for a religious purpose. We do
not think East Bay went that far. Rather, the quoted East Bay dissents described the
potential abuses of the exemption as written, which exemption they viewed as overbroad.
For example, dissenting Justice Mosk stated “Under the broad provisions of the statute, a
church or other religious organization may exempt itself from landmark regulations for
purely economic reasons-including to modify the site solely for financial advantage . . . .
[T] ... [1] ... Thus, achurch or other sectarian entity can, if it chooses, destroy a
historic building for the purpose of erecting an office building simply for financial
advantage.” (East Bay, supra, 24 Cal.4th at pp. 725-726 (dis. opn. of Mosk, J.) Justice
Werdegar stated that ““ ‘the statutes permit a religious group to exempt itself,
without . . . any assurance that the exempted property is or will remain in religious
use....” [Citation.]” (Id.atp. 728, opn. of Werdegar, J.) Continuing, Justice Werdegar
stated “ ‘[n]Joncommercial property’ would thus appear to include property used for
residential (including multiple-unit rentals), industrial, and agricultural purposes.

Moreover, while the property must be owned by a religiously affiliated entity, nothing in
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the statutes requires that it be in use by the organization; nor do the statutes exclude
property leased to others. The exemption could therefore be applied to property owned
by a church but leased to a nonreligious individual or corporation for industrial or
residential use. [] Whether or not the property is being used for worship or other
religious practices at the time of the self-declared exemption, nothing in the statutes
requires that it be so used after exemption, or even that it remain in the religious entity’s
ownership.” (Id. at p. 740, italics added (dis. opn. of Werdegar, J.).) These dissents were
clearly describing the potential for abuse of the exemption, and thus they were not
advocating that section 37361, subdivision (c) should allow for the possibility that the
subject property never have a religious or noncommercial use before the exemption is
sought. Indeed, as explained, the East Bay majority rejected the dissents’ construction of
“noncommercial,” carefully limiting the reach of section 37361, subdivision (c) to
structures whose use is currently related to a religious and nonprofitmaking mission.

Actually, East Bay’s dissenting justices envisioned as abuses the very conduct in
which OKH seeks to engage. OKH was not a religious entity when it sought to demolish
the Teriton and construct a state-of-the-art condominium complex. Only after realizing
that the demolition application would trigger Landmark Commission review did OKH
withdraw its demolition permit and incorporate as a nonprofit religious entity. Nor did
OKH contemplate that the property would be used for a religious purpose after the
exemption. Initially, OKH had no specific plans for the property’s use — religious or not.
It was only after the Commission voted to designate the landmark did OKH file a Pre-
Submittal Review Application to construct 22 condominiums, of which two units would
be “moderate income,” and there would be a synagogue. Neither East Bay nor United
Methodist supports OKH’s position. To paraphrase United Methodist, a structure with an
ongoing commercial use, never employed for a religious-related purpose, is not
transformed into a noncommercial building merely because the owner incorporates itself
as a religious organization during the landmark designation process.

For the foregoing reasons, because the Teriton is not, and never has been,

noncommercial, OKH has not fulfilled all of the Government Code section 37361,

12



subdivision (c) elements to invoke the exemption. As a result, the City did not exceed its
jurisdiction in designating the property a landmark and the trial court properly denied
OKH’s writ petition.

[[Begin nonpublished portion.]]

3. The Santa Monica Landmark Ordinance provisions at issue here are clear.

Of the six criteria for landmark designation under SMMC section 9.36.100,
subdivision (a), OKH challenges the first two, that “(1) [the property] exemplifies,
symbolizes, or manifests elements of the cultural, social, economic, political or
architectural history of the City” and “(2) [i]t has aesthetic or artistic interest or value, or

other noteworthy interest or value.”

OKH contends that these portions of the ordinance
are unconstitutionally vague because the terms are not “clearly defined” and so they fail
to establish explicit or objective standards, thereby allowing the City to make arbitrary
and discriminatory decisions.

Initially, the parties disagree about the standard of review to be applied. OKH is
wrong that the scrutiny is heightened. Ehrlich v. City of Culver City (1996) 12 Cal.4th
854, on which OKH relies, is inapposite because it involves a challenge to monetary
exactions as conditions for land use permits as an unconstitutional taking (id. at p. 859)
and OKH is not challenging the SMMC as applied to it on an ad hoc basis. (Id. at
p. 869.) Rather, a reasonable scrutiny is required when a statute is challenged as vague.
(Garcia v. Four Points Sheraton LAX (2010) 188 Cal.App.4th 364, 382.)

“ ‘It 1s a basic principle of due process that an enactment is void for vagueness if

its prohibitions are not clearly defined. Vague laws offend several important values.’

For instance, ‘if arbitrary and discriminatory enforcement is to be prevented, laws must

: SMMC section 9.36.100 “Landmark or Historic District designation criteria” reads

in relevant part, “(a) For purposes of this Chapter, the Landmarks Commission may
approve the landmark designation of a structure, improvement, natural feature or an
object if it finds that it meets one or more of the following criteria: [1] (1) It
exemplifies, symbolizes, or manifests elements of the cultural, social, economic, political
or architectural history of the City. [{] (2) It has aesthetic or artistic interest or value, or
other noteworthy interest or value.”
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provide explicit standards for those who apply them. A vague law impermissibly
delegates basic policy matters to policemen, judges, and juries for resolution on an ad hoc
and subjective basis, with the attendant dangers of arbitrary and discriminatory
application.” Civil as well as criminal statutes must be sufficiently clear to provide a
standard or guide against which conduct can be uniformly judged by courts and
administrative agencies.” (Mason v. Office of Admin. Hearings (2001) 89 Cal.App.4th
1119, 1126, fns. omitted; see also Garcia v. Four Points Sheraton LAX, supra, 188
Cal.App.4th at p. 386.)

<« <A statute will not be held void for uncertainty if any reasonable and practical
construction can be given its language.’ [Citation.] It will be upheld if its terms may be
made reasonably certain by reference to other definable sources [citation].” [Citation.]
Moreover, courts have a duty to “ ‘construe enactments to give specific content to terms
that might otherwise be unconstitutionally vague.” ” [Citation.] “If feasible within
bounds set by their words and purpose, statutes should be construed to preserve their
constitutionality.” > (Mason v. Office of Admin. Hearings, supra, 89 Cal.App.4th at
pp. 1126-1127, fns. omitted; Garcia v. Four Points Sheraton LAX, supra, 188
Cal.App.4th at p. 386.)

“In fact, a substantial amount of vagueness is permitted in California zoning

ordinances: ‘[I]n California, the most general zoning standards are usually deemed
sufficient. “The standard is sufficient if the administrative body is required to make its
decision in accord with the general health, safety, and welfare standard.” [Citation.]
... “California courts permit vague standards because they are sensitive to the need of
government in large urban areas to delegate broad discretionary power to administrative
bodies if the community’s zoning business is to be done without paralyzing the
legislative process.” [Citation.]’ [Citation.]” (Novi v. City of Pacifica (1985) 169
Cal.App.3d 678, 682.) “[I]n California, the most general zoning standards are usually
deemed sufficient.” (People v. Gates (1974) 41 Cal.App.3d 590, 595.)

Novi held that a zoning ordinance precluding developments that would be

“ ‘monotonous’ in design and external appearance” was not unconstitutionally vague.
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Novi rejected the contention that the ordinance lacked objective criteria for reviewing the
element of monotony, noting the Supreme Court had held that aesthetic regulation is
permissible if it is reasonably related to the public safety and welfare. (Novi v. City of
Pacifica, supra, 169 Cal.App.3d at p. 682.) Novi held the legislative intent behind the
ordinance was obviously to avoid “ ‘ticky-tacky’ development of the sort described by
songwriter Malvina Reynolds in the song, ‘Little Boxes.” No further objective criteria
are required . .. .” (lbid.)

A similar challenge was made in Bohannan v. City of San Diego (1973) 30
Cal.App.3d 416, to San Diego’s Old San Diego Planning District Ordinance. (Bohannan,
supra, at p. 420.) Bohannan rejected the claim that the requirements and criteria for
approval were so vague and ambiguous as to permit arbitrary action by the city thereby
constituting an invalid delegation of legislative power to the administrative agency. (ld.
at pp. 424-425.) Bohannan explained “minutely designated standards are not required
[citation] . ...” (Id. at p. 425.)

Applying these tests, SMMC section 9.36.100, subdivision (a)(1) and (2) are clear
and pass constitutional muster. As noted, we will not hold a statute void for vagueness or
uncertainty “ ¢ “ ‘if any reasonable and practical construction can be given its language.’
[Citation.]” * ” (Mason v. Office of Admin. Hearings, supra, 89 Cal.App.4th at p. 1126.)
“[TThe mere fact that [an ordinance] requires interpretation does not make it
unconstitutionally vague.” (People v. Hazelton (1996) 14 Cal.4th 101, 109, fn. omitted.)
The challenged portions of the ordinance require potential landmarks to (1) manifest
elements of the “cultural, social, economic, political, or architectural history” of Santa
Monica, or to (2) have “aesthetic or artistic interest or value, or other noteworthy”
interest. It is unmistakable what the City intended. These provisions contain clearly
identifiable standards — Santa Monica history or aesthetic value — that are far more
descriptive than “monotony,” which was held to be sufficiently specific that no further
objective criteria were necessary. (Novi v. City of Pacifica, supra, 169 Cal.App.3d at
p. 682.) SMMC section 9.36.100, subdivision (a)(1) and (2) provide a long list of
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adjectival criteria to describe property that relates to the City’s history or aesthetics.
They are not minimally descriptive.

In any event, if ““ ‘the language of a statute fails to provide an objective standard
by which conduct can be judged, the required specificity may nonetheless be provided by
the common knowledge and understanding of members of the particular vocation or
profession to which the statute applies.” ” (Mason v. Office of Admin. Hearings, supra,
89 Cal.App.4th at pp. 1128-1129, fn. omitted.) ‘ “ ‘[CJontemporaneous administrative
construction of a statute by an administrative agency charged with its enforcement and
interpretation is entitled to great weight unless it is clearly erroneous or unauthorized.”
[Citation.]” ” (Id. at p. 1127, fns. omitted.) SMMC section 9.36.100, subdivision (a)(1)
and (2) are applied by the City’s Landmark Commission, which consists of architects and
historians, among other land-use professions. The Commission and its consultant PCR,
OKH’s own consultant EDAW, Inc., and the many architects and historians who testified
to the Commission and City Council had absolutely no difficulty in understanding and
applying these criteria in a detailed fashion.

Finally, we agree with the trial court, where these standards must be supported by
substantial evidence and the Commission’s determination is subject to review by both the
City Council and by the courts, that they are not so vague as to deprive OKH of due
process. (See Bohannan v. City of San Diego, supra, 30 Cal.App.3d at p. 425.)

4. The landmark designation is supported by substantial evidence.

OKH contends that the evidence does not support the landmark designation. The
contention is meritless. The record of the Commission’s hearings reveals the following
evidence of the Teriton’s place in Santa Monica history (SMMC, § 9.36.100, subd.
(a)(1)): itis a “rare and outstanding” example of mid-century Modern International Style
as applied to the garden apartment buildings popular in mid-20th Century Santa Monica.
Because it is virtually unchanged since its construction and well maintained, the Teriton
is a “rare” and “pure” example of its vernacular architectural style and demonstrates the
influence of such great architects as Le Corbusier and Gropius, among others.

Distinguishing it from other buildings in the area is its lack of architectural
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embellishment and its unique pinwheel footprint, matched by only one other building in
the Los Angeles area. One architect placed the Teriton’s International style in historical
context and explained that it is a “high point in the evolution of the garden courtyard
apartment, unmatched anywhere.” “The vernacular Modern style is purposely spare in
treatment and reflects the broader influence and appeal of the Modern movement which
was gaining popularity at the time.”

The evidence that the Teriton has aesthetic or artistic value (SMMC, 8§ 9.36.100,
subd. (a)(2)) is a letter from Council Chair of the Los Angeles Conservancy Modern
Committee that the pinwheel design feature was seldom used and renders the Teriton
“particularly valuable to a study of the various spatial concepts employed in multi-family
housing design.” Characteristic of Sanford Kent’s work, the pinwheel design was a
spatial solution to high density apartment dwellings as it provides each apartment with
“equal amounts of semiprivate yard space plus light and ventilation from exterior
exposures.” As the Commission heard, the building’s shape affords high-density
apartment buildings the feel of a private residence. The asymmetrical massing creates
varied elevations and affords scenic views for all the units. The architectural elements
such as its form, footprint, differing spatial levels, fenestration, materials, louvers,
planters, roof terraces, and courtyards were designed by Kent as part of the Modern
school, making it a unique and pure example of International style and expression of
post-war modernism. The evidence more than adequately supports the landmark
designation.

OKH contends that the City failed to address PCR’s determination, with which the
Commission’s staff originally concurred, that the Teriton did not satisfy either
subdivision (a)(1) or (2) of SMMC section 9.36.100. OKH is wrong.

The record shows that several Commissioners who visited the Teriton and other
witnesses, all testified about errors in the PCR report. For example, the report
overlooked the fact that there are only two remaining buildings in the Los Angeles area
with the unique pinwheel design, one of which is the Teriton. The Commission heard

that the report failed to appreciate the fact, or importance, of the building’s unique
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pinwheel footprint. PCR inadequately assessed the Teriton’s Modern International style
and utilitarian design, and failed to distinguish the property from a typical garden or
bungalow apartment. The point of our recitation here is that the evidence rebuts the
conclusions in the PCR report and supports the findings of the Commission, the City
Council, and of the trial court.

[[End nonpublished portion.]]

DISPOSITION
The judgment is affirmed. OKH to bear costs of appeal.
CERTIFIED FOR PARTIAL PUBLICATION

ALDRICH, J.
We concur:

KLEIN, P. J.

CROSKEY, J.
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