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OPINION 

 WISEMAN, J.--It is settled that when a develop-
ment project is approved by means of a ballot initiative 
placed on the ballot by voters and adopted by them in an 
election, the project is exempt from environmental re-
view under the California Environmental Quality Act 
(Pub. Resources Code, § 21000 et seq.) (CEQA). (See 
CEQA Guidelines,1 § 15378, subd. (b).) In this case, real 
parties in interest Wal-Mart Stores, Inc., and the City of 
Sonora contend that CEQA compliance also can be 
avoided when a developer's supporters gather signatures 
of 15 percent of the registered voters on an initiative pe-
tition to approve the development, and the lead agency 
chooses to forgo the election and adopt the initiative di-
rectly as an ordinance, pursuant to Elections Code sec-
tion 9214. We disagree. Environmental review can be 
avoided when the voters choose to bypass it, not when 
the lead agency chooses to bypass the voters. We grant 
the writ relief requested on this issue by petitioner Tu-
olumne Jobs & Small Business Alliance (TJSBA). We 
publish the portion of our opinion dealing with this issue 
because it creates a split of authority, as we respectfully 
decline to follow Native American Sacred Site & Envi-
ronmental Protection Assn. v. City of San Juan Ca-
pistrano (2004) 120 Cal.App.4th 961 [16 Cal. Rptr. 3d 
146] (Native American Sacred Site). In the unpublished 
portion of the opinion, we reject TJSBA's arguments on 
two other points. 
 

1   Guidelines for the Implementation of the 
California Environmental Quality Act (Cal. Code 
Regs., tit. 14, § 15000 et seq.), hereafter "Guide-
lines." 

 
FACTUAL AND PROCEDURAL HISTORIES  

The essential facts are undisputed. There is a 
130,000-square-foot Wal-Mart store in Sonora (the city). 
Wal-Mart wants to expand it and make it a Wal-Mart 
Supercenter, which would be larger, would sell grocer-
ies, and would be open 24 hours a day, seven days a 
week. 

Wal-Mart submitted an application to the city for the 
approvals necessary for the expansion. The city prepared 
an environmental impact report (EIR) on  the proposed 
project and circulated it for public comment. The city 
planning commission held a public hearing on 
Wal-Mart's application and voted to recommend approv-
al. 

On June 28, 2010, before the city council voted on 
whether to certify the EIR and approve the project, real 
party in interest James Grinnell served the city with a 
notice of intent to circulate an initiative petition. The city 
referred to this initiative as the "Walmart Initiative." It 
postponed its vote on the EIR and Wal-Mart's application 
while it considered the initiative. 

Signatures were gathered and submitted to the regis-
trar of voters. Out of 651 signatures submitted, the regis-
trar found 541 valid and concluded that this was more 
than 15 percent of the city's 2,489 registered voters. 

The city council held a public hearing on the initia-
tive on September 20, 2010. The  city administrator and 
a representative of Wal-Mart both explained that the 
purpose of the initiative was to approve Wal-Mart's con-
struction and operation of the supercenter, and that it was 
a procedural alternative to city approval of Wal-Mart's 
original application, having the same effect. 

The city council considered the "Walmart Initiative" 
at its meeting on October 18, 2010. A Wal-Mart repre-
sentative again explained that Wal-Mart had put "'the 
planning commission's recommendation [to approve the 
project] into the form of an initiative ... .'" The city con-
sidered the courses of action open to it under Elections 
Code section 9214, which provides: 

"If the initiative petition is signed by not less than 15 
percent of the voters of the city ... or, in a city with 1,000 
or less registered voters, by 25 percent of the voters or 
100 voters of the city, whichever is the lesser number, 
and contains a request that the ordinance be submitted 
immediately to a vote of the people at a special election, 
the legislative body shall do one of the following: 

"(a) Adopt the ordinance, without alteration, at a 
regular meeting at which the certification of the petition 
is presented, or within 10 days after it is presented. 

"(b) Immediately order a special election ... at which 
the ordinance, without alteration, shall be submitted to a 
vote of the voters of the city. 
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"(c) Order a report pursuant to Section 9212, at the 
regular meeting at which the certification of the petition 
is presented. When the report is presented to the legisla-
tive body, the legislative body shall either adopt the or-
dinance within 10 days or order an election pursuant to 
subdivision (b)."  Elections Code section 9212, describ-
ing the report the city can order, provides that the report 
is to be provided by city agencies; it lists specific topics 
the report can address and sets a maximum of 30 days for 
presentation of the report to the city council. 

After a public hearing at the October 18, 2010, 
meeting, the city council voted to adopt the initiative as 
ordinance No. 796 and to forgo the special election. In 
this manner, the Wal-Mart expansion was approved by 
the city even though the EIR was never certified and 
CEQA review was never completed. 

TJSBA filed a petition for a writ of mandate in the 
superior court, alleging four causes of action: (1) the 
city's action violated CEQA because, unlike voter ap-
proval of an initiative via a special election pursuant to 
Elections Code section 9214, subdivision (b), city ap-
proval of the same initiative under section 9214, subdivi-
sion (a) requires environmental review; (2) the initiative 
is invalid because it conflicts with the Sonora general 
plan; (3) the initiative includes provisions that would 
improperly limit the city's legislative power in the future; 
and (4) the initiative is administrative in character, not 
legislative, and is therefore not a proper subject for the 
initiative process. 

Wal-Mart filed a demurrer, arguing that the petition 
failed to state facts sufficient to constitute a cause of ac-
tion. (Code Civ. Proc., § 430.10, subd. (e).) The city and 
Grinnell joined in the demurrer. Grinnell also filed a 
separate demurrer asserting that he was not a proper real 
party in interest. The court sustained Wal-Mart's demur-
rer with respect to the first, third, and fourth causes of 
action and overruled it with respect to the second cause 
of action. It also overruled Grinnell's separate demurrer. 
The court denied leave to amend. 

TJSBA filed a petition for a writ of mandate in this 
court, requesting that we order the superior court to va-
cate its order  sustaining the demurrer as to the three 
causes of action. The petition also requested that we stay 
the proceedings in the superior court. We ordered real 
parties in interest to file an informal response and then 
issued an order to show cause why relief should not be 
granted. We also stayed the trial, pending determination 
of the petition. Wal-Mart and the city filed returns on 
March 1, 2012. TJSBA filed a traverse on April 3, 2012. 
 
DISCUSSION  
 
I. Grounds for writ relief  

The situation here is similar to the one in Campbell 
v. Superior Court (1996) 44 Cal.App.4th 1308, 
1314-1315 [52 Cal. Rptr. 2d 385]: "Even though  the 
lawsuit is still in the pleading stage, review through a 
petition for extraordinary relief is appropriate. Where a 
demurrer is sustained without leave to amend with re-
spect to less than all of the causes of action, 'mandamus 
will lie when it appears that the trial court has deprived a 
party of an opportunity to plead his cause of action ... 
and when that extraordinary relief may prevent a need-
less and expensive trial and reversal [citation].' [Cita-
tion.] Because the primary issue raised by the parties' 
pleadings, the trial court's ruling, and Campbell's petition 
is the novel and important question of whether an insured 
may sue its insurer for breach of the implied covenant of 
good faith and fair dealing based solely upon the insur-
er's unjustified refusal to defend, we stayed further pro-
ceedings in the trial court and issued an alternative writ 
of mandate to allow us to consider that specific question. 
[Citation.]" 

Writ relief in this case will avoid a situation in 
which the superior court enters judgment for Wal-Mart 
and the city based on an error of law, an error that will 
have to be reversed on appeal after much time has 
elapsed and money has been spent needlessly. Further, 
the legal issue is important and calls for speedy resolu-
tion. Developers' strategy of obtaining project approvals 
without environmental review and without elections 
threatens both to defeat CEQA's important statutory ob-
jectives and to subvert the constitutional goals of the 
initiative process. 

In arguing against writ relief, Wal-Mart and the city 
point out that the superior court had set the trial for 
March and had scheduled a mere one-hour hearing. They 
say this shows that going to trial would have involved 
minimal expense and any error could easily have been 
corrected on appeal. Even a one-hour trial has costs for 
the parties, however, costs that are needless where the 
trial court has erred in sustaining a demurrer on a merito-
rious cause of action and a reversal on appeal will neces-
sitate another trial. 

There are other consequences besides the wasted 
one-hour trial. An appeal can take well over a year, and 
the loss of time is itself an unnecessary cost under these 
circumstances. In the meantime, Wal-Mart might decide, 
on the strength of a win in the superior court, to proceed 
with building the project, possibly leading to a later order 
requiring the project to be removed at great cost. (See 
Woodward Park Homeowners Assn. v. Garreks, Inc. 
(2000) 77 Cal.App.4th 880, 888-889 [92 Cal. Rptr. 2d 
268].) 

Wal-Mart and the city also point out that we are not 
dealing with an issue of first impression in this case, 
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since the Court of Appeal addressed the same issue in 
Native American Sacred Site, supra, 120 Cal.App.4th 
961. After careful consideration, we have concluded that 
we disagree with Native  American Sacred Site, which is 
the only authority squarely on point. 

For all these reasons, we conclude that writ relief is 
appropriate in this case. 
 
II. Standard of review for demurrer  

If this were an appeal, we would be reviewing a 
judgment entered after the demurrer was sustained. Here, 
of course, there has been no judgment, but we apply the 
same standard of review to the court's order sustaining 
the demurrer. This standard is well established: "In an 
appeal from a judgment dismissing an action after a gen-
eral demurrer is sustained without leave to amend, our 
Supreme Court has imposed the following standard of 
review. 'The reviewing court gives the complaint a rea-
sonable interpretation, and treats the demurrer as admit-
ting all material facts properly pleaded. [Citations.] The 
court does not, however, assume the truth of contentions, 
deductions or conclusions of law. [Citation.] The judg-
ment must be affirmed "if any one of the several grounds 
of demurrer is well taken. [Citations.]" [Citation.] How-
ever, it is error for a trial court to sustain a demurrer 
when the plaintiff has stated a cause of action under any 
possible legal theory. [Citation.] And it is an abuse of 
discretion to sustain a demurrer without leave to amend 
if the plaintiff shows there is a reasonable possibility any 
defect identified by the defendant can be cured by 
amendment. [Citation.]' [Citations.]" (Genesis Environ-
mental Services v. San Joaquin Valley Unified Air Pollu-
tion Control Dist. (2003) 113 Cal.App.4th 597, 603 [6 
Cal. Rptr. 3d 574].) 

In this case, the only question on the first cause of 
action is whether, as a matter of law, CEQA review is 
unnecessary when a city approves a project by adopting 
as an ordinance the text of an initiative presented to it 
under Elections Code section 9214 with certified signa-
tures of 15 percent of the city's registered voters, thereby 
avoiding the need for an election on the initiative. There 
is no dispute but that if this is a valid way of approving a 
project without CEQA review, the demurrer was sus-
tained correctly on this cause of action, and that if it is 
not, then the demurrer must be overruled. The order sus-
taining the demurrer on the third and fourth causes of 
action similarly involves only questions of law. It is un-
disputed that if the law is as claimed by TJSBA, then the 
facts TJSBA pleaded are sufficient, and that if the law is 
as claimed by real parties in interest, then the pleading is 
insufficient and cannot be cured by amendment. 
 
III. CEQA compliance required before city can approve 
project without election  

 
A. The problem  

The main issue in this case, arising from the first 
cause of action, is an issue of statutory construction. 
Specifically, how should we construe the  provision of 
Elections Code section 9214 that allows cities to adopt 
initiatives without elections in light of CEQA? On the 
one hand, CEQA generally prohibits governmental agen-
cies from approving projects that have significant im-
pacts on the environment without first completing the 
environmental review process and either mitigating those 
impacts or finding mitigation to be infeasible and the 
impacts to be justified by overriding considerations. 
(Pub. Resources Code, §§ 21002, 21002.1, 21006, 
21081.) On the other hand, our Supreme Court has held 
that the prerogatives of the electorate when exercising its 
right of initiative must not be thwarted by procedural 
constraints arising from other provisions of state law: 
"[S]tatutory procedural requirements imposed on the 
local legislative body generally neither apply to the elec-
torate nor are taken as evidence that the initiative or ref-
erendum is barred. The rule is a corollary to the basic 
presumption in favor of the electorate's power of initia-
tive and referendum. When the Legislature enacts a stat-
ute pertaining to local government, it does so against the 
background of the electorate's right of local initiative, 
and the procedures it prescribes for the local governing 
body are presumed to parallel, rather than prohibit, the 
initiative process, absent clear indications to the contra-
ry." (DeVita v. County of Napa (1995) 9 Cal.4th 763, 
786 [38 Cal. Rptr. 2d 699, 889 P.2d 1019] (DeVita).) 
The court also stated that local voters' power to approve 
an initiative at an election is guaranteed by article II, 
section 11, of the California Constitution "absent the 
clear indication that the Legislature intended to preempt 
that power pursuant to a statewide purpose." (DeVita, 
supra, 9 Cal.4th at p. 795.)2 
 

2   Article II, section 11, of the California Con-
stitution provides: "(a) Initiative and referendum 
powers may be exercised by the electors of each 
city or county under procedures that the Legisla-
ture shall provide. Except as provided in subdivi-
sions (b) and (c), this section does not affect a 
city having a charter. [¶] (b) A city or county ini-
tiative measure may not include or exclude any 
part of the city or county from the application or 
effect of its provisions based upon approval or 
disapproval of the initiative measure, or based 
upon the casting of a specified percentage of 
votes in favor of the measure, by the electors of 
the city or county or any part thereof. [¶] (c) A 
city or county initiative measure may not contain 
alternative or cumulative provisions wherein one 
or more of those provisions would become law 
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depending upon the casting of a specified per-
centage of votes for or against the measure." 

This doctrine conforms with the more general re-
marks the Supreme Court made about the initiative and 
referendum processes earlier in Associated Home Build-
ers etc., Inc. v. City of Livermore (1976) 18 Cal.3d 582, 
591 [135 Cal. Rptr. 41, 557 P.2d 473] (Associated Home 
Builders): "The amendment of the California Constitu-
tion in 1911 to provide for the initiative and referendum 
signifies one of the outstanding achievements of the pro-
gressive movement of the early 1900's. Drafted in light 
of the theory that all power of government ultimately 
resides in the people, the amendment speaks of the initia-
tive and referendum, not as a right granted the people, 
but as a power reserved by them. Declaring it 'the duty of 
the courts to jealously guard this  right of the people' 
[citation], the courts have described the initiative and 
referendum as articulating 'one of the most precious 
rights of our democratic process' [citation]. '[I]t has long 
been our judicial policy to apply a liberal construction to 
this power whenever it is challenged in order that the 
right be not improperly annulled. If doubts can reasona-
bly be resolved in favor of the use of this reserve power, 
courts will preserve it.' [Citations.]" (Fns. omitted.) 

These holdings indicate that, when there is an actual 
election, procedures that would restrain the voters' power 
to enact their will must give way. But what are the con-
sequences for CEQA when the lead agency chooses not 
to have an election but to adopt the initiative through its 
own action? 

We apply standards of statutory construction to an-
swer this question. In interpreting a statute, our objective 
is "to ascertain and effectuate legislative intent." (People 
v. Woodhead (1987) 43 Cal.3d 1002, 1007 [239 Cal. 
Rptr. 656, 741 P.2d 154].) To  the extent the language 
in the statute may be unclear, we look to the legislative 
history and the statutory scheme of which the statute is a 
part. (People v. Bartlett (1990) 226 Cal.App.3d 244, 250 
[276 Cal. Rptr. 460].) We look to the entire statutory 
scheme in interpreting particular provisions "so that the 
whole may be harmonized and retain effectiveness." 
(Clean Air Constituency v. California State Air Re-
sources Bd. (1974) 11 Cal.3d 801, 814 [114 Cal. Rptr. 
577, 523 P.2d 617].) "In the end, we ' "must select the 
construction that comports most closely with the appar-
ent intent of the Legislature, with a view to promoting 
rather than defeating the general purpose of the statute, 
and avoid an interpretation that would lead to absurd 
consequences." [Citation.]' " (Torres v. Parkhouse Tire 
Service, Inc. (2001) 26 Cal.4th 995, 1003 [111 Cal. Rptr. 
2d 564, 30 P.3d 57].) 
 
B. Friends of Sierra Madre  

The related problem of CEQA's applicability when a 
city does conduct an election on an initiative has been 
settled by our Supreme Court in Friends of Sierra Madre 
v. City of Sierra Madre (2001) 25 Cal.4th 165 [105 Cal. 
Rptr. 2d 214, 19 P.3d 567] (Friends of Sierra Madre). A 
controversy had arisen in Sierra Madre over whether 
certain properties should be removed from the register of 
historic landmarks. The city council was advised that an 
EIR would need to be prepared assessing the impact of 
the delisting. Property owners were reluctant to pay the 
cost of an EIR. The city decided to put the question to a 
vote of the electorate by placing an initiative on the bal-
lot pursuant to Elections Code section 9222. This section 
authorizes a city council to place its own initiative on a 
ballot, that is, an initiative it created on its own, without 
receiving a petition from voters. The city took the posi-
tion that if the decision were made by the voters, rather 
than the city council, the properties could be delisted 
without CEQA compliance. (Friends  of Sierra Madre, 
supra, at pp. 174-175.) The city relied on Guidelines 
section 15378, subdivision (b), as it read at the time. 
(Friends of Sierra Madre, supra, at pp. 187-188.) It ap-
peared on its face to exempt all ballot initiatives from 
CEQA review by stating that the term "project" within 
the meaning of CEQA does not include "[t]he submittal 
of proposals to a vote of the people of the state or of a 
particular community." (Guidelines, former § 15378, 
subd. (b)(3).) 

The Supreme Court began its analysis by summa-
rizing the requirements of CEQA and observing that 
these requirements are triggered by all projects that are 
not exempted. (Friends of Sierra Madre, supra, 25 
Cal.4th at p. 184.) It stated that the city's action in plac-
ing the initiative on the ballot without prior environmen-
tal review "was improper unless Guidelines section 
15378, subdivision (b)(3) exempted the ballot measure 
from CEQA compliance." (Id. at p. 187.) Assuming that 
California's Natural Resources Agency, which promul-
gates the Guidelines, intends them to be valid, the court 
searched for some law that "mandates or permits exclu-
sion of ballot measures initiated by a public agency from 
CEQA ... ." (Friends of Sierra Madre, supra, at p. 190.) 

It found two sources of authority that justify appli-
cation of Guidelines section 15378, subdivision (b)(3), to 
voter-sponsored initiatives: First, Public Resources Code 
section 21080, subdivision (b)(1), provides that CEQA 
does not apply to "[m]inisterial projects proposed to be 
carried out or approved by public agencies."  The court 
stated that "placing a voter-sponsored measure on the 
ballot is a ministerial act." (Friends of Sierra Madre, 
supra, 25 Cal.4th at p. 189.) Second, "imposing CEQA 
requirements on such [voter-generated] initiatives might 
well be an impermissible burden on the electors' consti-
tutional power to legislate by initiative. (Cal. Const., art. 
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II, §§ 8, 11.)" (Ibid.) These authorities do not justify ap-
plying Guidelines section 15378, subdivision (b)(3), to 
city-council-generated initiatives, however. 

For these reasons, the court concluded that there is 
"a clear distinction between voter-sponsored and 
city-council-generated initiatives." (Friends of Sierra 
Madre, supra, 25 Cal.4th at pp. 189, 190-191.) While 
ballot measures initiated by voter petition are exempt 
from CEQA, those generated and placed on the ballot by 
a public agency are not. (Friends of Sierra Madre, supra, 
at p. 191.) The Guidelines cannot be understood to au-
thorize a CEQA exemption for "ballot measures placed 
before the electorate by a public agency in the exercise 
of the agency's discretion." (Friends of Sierra Madre, 
supra, at p. 190.) 

After Friends of Sierra Madre was decided, Guide-
lines section 15378, subdivision (b)(3), was amended to 
conform with the court's holding. It now  states that the 
term "project" excludes "[t]he submittal of proposals to a 
vote of the people of the state or of a particular commu-
nity that does not involve a public agency sponsored 
initiative." (Italics added.) 

Friends of Sierra Madre and revised Guidelines sec-
tion 15378, subdivision (b), establish the manner in 
which the law deals with project approvals that are ob-

tained through elections that actually take place: If the 
initiative the voters voted on originated with a voter peti-
tion, then the project is exempt from CEQA. If the voters 
voted on an initiative that originated with a public agen-
cy's discretionary action and there was no voter petition, 
then the project is not exempt from CEQA. 

Given the Friends of Sierra Madre court's construc-
tion of CEQA in light of the Elections Code where an 
election does take place, how should we construe CEQA 
in the situation here, where the city decides under Elec-
tions Code section 9214 not to hold an election on a vot-
er-sponsored initiative but instead adopts the initiative on 
its own authority?3 In one way, the lesson of Friends of 
Sierra Madre for us here is simple. The Supreme Court 
held that, even if an election is held and a majority of 
voters expresses its will to let a project go forward, 
CEQA review is still required if it was the city council 
that chose to put the initiative on the ballot. It is even 
clearer that CEQA applies when a mere 15 percent of the 
voters has expressed support for the initiative and the  
city council chooses to approve the project without an 
election. 
 

3   Logically, there are four possible situations 
when a project is approved by a city or its voters: 

 
________________________________________________________________________________ 
 
 election no election 

voter petition 1. CEQA exemption (Friends of Sierra 
Madre) 

3. No CEQA exemption (this case) 

no voter petition 2. No CEQA exemption (Friends of 
Sierra Madre) 

4. No CEQA exemption (ordinary agency pro-
ject approval) 

________________________________________________________________________________ 
 

Situations 1 and 2 are those considered in 
Friends of Sierra Madre; the Supreme Court's 
conclusion was that CEQA compliance is re-
quired in situation 2 but not in situation 1. Situa-
tion 4 is the ordinary case in which a city council 
simply approves a project and there is no ques-
tion of a voter initiative. Situation 3 is the present 
case. 

Applying Friends of Sierra Madre in a more de-
tailed way, we employ the method used by the Supreme 
Court: Starting from the proposition that CEQA applies 
to projects approved by public agencies unless some au-
thority establishes an exemption or exception, we con-
sider the possible grounds for finding an exemption or 
exception here. 

The exemption delineated in Guidelines section 
15378, subdivision (b)(3), is inapplicable, for it applies 

only to "[t]he submittal of proposals to a vote of  the 
people," and nothing was submitted to a vote of the peo-
ple in this case because no election was held. In Friends 
of Sierra Madre, of course, the Supreme Court went be-
hind that Guideline to make sense of the scope of the 
exemption for initiatives. In doing so, the court consid-
ered the two sources of authority we have mentioned, 
both of which are discussed in the briefs in this case: the 
constitutional power of initiative retained by the people 
under the 1911 constitutional amendment, and the min-
isterial-projects exemption created by Public Resources 
Code section 21080, subdivision (b)(1). We consider 
these in turn. 
 
1. The voters' initiative power  

As we have mentioned, the Supreme Court com-
mented on the people's constitutional power of initiative 
in DeVita, stating that procedural constraints imposed by 
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statute on a local legislative body "neither apply to the 
electorate nor are taken as evidence that the initiative or 
referendum is barred" when the voters vote to do some-
thing that would have been subject to those constraints 
had the legislative body done it instead. (DeVita, supra, 
9 Cal.4th at p. 786.) Then the court explained that this 
rule "is a corollary to the basic presumption in favor of 
the electorate's power of initiative and referendum." 
(Ibid.) Similarly, the court stated that article II, section 
11, of the California Constitution guarantees local voters' 
right to pass an initiative unless the Legislature clearly 
intended "to preempt that power pursuant to a statewide 
purpose." (DeVita, supra, at p. 795.) 

This reasoning is based on the constitutional prerog-
atives of the electorate. It logically can have no applica-
tion where, as here, the public agency decides to take the 
matter out of the electorate's hands. The fundamental 
policy of the category of exemptions recognized in De-
Vita is the policy the Supreme Court enunciated in Asso-
ciated Home Builders: to vindicate "the theory that all 
power of government ultimately resides in the people" by 
ensuring that the voter initiative--" 'one of the most pre-
cious rights of our democratic process' "--is not thwarted 
by legislation. (Associated Homebuilders, supra, 18 
Cal.3d at p. 591.) In this case, the electorate never had 
the chance to exercise this right, so the reasoning sup-
porting this type of exemption does not apply. 

It might be argued that because 541 of the city's 
2,489 voters signed petitions in support of the initiative, 
CEQA's requirements must be held inapplicable in order 
to preserve the "precious rights of our democratic pro-
cess" for those 541 voters. This cannot be correct. Elec-
tions Code section 9214 allows as little as 15 percent of a 
city's voters to place a ballot measure before all the vot-
ers, but neither that section nor the constitutional provi-
sions it implements authorizes a small minority of voters 
in a local jurisdiction,  with no election having been 
held, to overcome the will of the people of the state as 
expressed by a majority of their representatives in the  
Legislature. The direct democratic sovereignty our Su-
preme Court protected from frustration by the Legisla-
ture in Associated Home Builders, DeVita, and Friends 
of Sierra Madre is exercised when an election is held, 
not when a minority of voters petitions to hold an elec-
tion. 

The 15 percent minority's power is merely to de-
mand an opportunity for the exercise of sovereignty by 
the voters at an election. To be sure, this is a vitally im-
portant power without which the voters' will often would 
not ultimately be expressed. It does not mean, however, 
that any constitutional principle allows 15 percent of a 
city's voters plus a majority of the city council to defeat 
state law. Far from carrying out the objectives of the 
1911 constitutional amendment, that result would un-

dermine those objectives: The amendment aims to allow 
a majority of voters to step in when they find that their 
elected representatives have failed them. It was not de-
signed to allow a small minority of voters representing 
only themselves to obtain, via petition, a policymaking 
power exceeding that of the majority's elected represent-
atives. To hold otherwise would authorize rule by a 
few--the antithesis of democracy. 

We conclude that when a city council uses Elections 
Code section 9214, subdivision (a), to approve a project 
by bypassing the voters and directly adopting an initia-
tive that has been presented to it by petition, the voters' 
constitutional power of initiative cannot support a CEQA 
exemption for the project. 
 
2. The ministerial-projects exemption  

Public Resources Code section 21080, subdivision 
(b)(1), provides that CEQA does not apply to 
"[m]inisterial projects proposed to be carried out or ap-
proved by public agencies." Wal-Mart argues that when a 
city council faces the choice under Elections Code sec-
tion 9214 between holding an election and adopting an 
initiative directly itself, and it takes a vote and decides 
that the election will not take place and the initiative will 
become an ordinance upon the council's own authority, 
the city has merely conformed to a ministerial duty. We 
disagree. The council makes a choice to authorize the 
project--a choice based on its policy preferences regard-
ing the desirability of an election and the nature of the 
project--and this is a discretionary action. 

Guidelines section 15369 defines "ministerial": " 
'Ministerial' describes a governmental decision involving 
little or no personal judgment by the public official as to 
the wisdom or manner of carrying out the project. The 
public official merely applies the law to the facts as pre-
sented but uses no special  discretion or judgment in 
reaching a decision. A ministerial decision involves only 
the use of fixed standards or objective measurements, 
and the public official cannot use personal, subjective 
judgment in deciding whether or how the project should 
be carried out. Common examples of ministerial permits 
include automobile registrations, dog licenses, and mar-
riage licenses. A building permit is ministerial if the or-
dinance requiring the permit limits the public official to 
determining whether the zoning allows the structure to 
be built in the requested location, the structure would 
meet the strength requirements in the Uniform Building 
Code, and the applicant has paid his fee." 

A city council's decision about whether to approve a 
development project or instead to let the voters make the 
decision is not "ministerial" under this definition. It has 
little in common with the decision to issue an automobile 
registration, dog license or marriage license, or the deci-
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sion  to issue a building permit after ensuring that zon-
ing and building code requirements are satisfied. It is a 
policy decision supported on the one side by the many 
considerations relevant to whether the project is good for 
the community and on the other side by all the reasons 
why it might be desirable for the voters to be able to 
make the decision for themselves. It also involves a 
weighing of the costs of holding an election against its 
benefits. Even real party in interest Grinnell recognizes, 
in his informal response (albeit in another context), that 
the council's decision whether to adopt the initiative or 
hold an election is "political." He says, "[a] city council 
may base its decision on its perception of the will of its 
constituents, economic considerations, policy, budget or 
any of the myriad of other considerations which go into 
political decisions." The role of all these considerations 
shows that the decision was not ministerial. 

Wal-Mart argues that the city council's action was 
ministerial because Elections Code section 9214, subdi-
vision (a), says that if the council adopts the initiative, it 
must do so "without alteration," and this means there was 
no scope for the operation of any discretion on the city's 
part. This argument misses the mark for the reasons we 
have already indicated. The question is whether the city 
acted in accordance with a ministerial duty. No ministe-
rial duty dictated the city's decision to adopt the initiative 
instead of submitting it to the voters. This decision was 
discretionary. The definition in Guidelines section 15369 
specifies that an action is ministerial if public officials 
cannot use discretion or judgment in deciding "whether 
or how the project should be carried out" (italics added). 
Here the city council did decide that the project should 
be carried out, and in doing so used its discretion and 
political judgment in concluding that the decision about 
whether it should be carried out should not be left to the 
electorate. 
 
C. Native American Sacred Site  

Wal-Mart relies on Native American Sacred Site, 
supra, 120 Cal.App.4th 961, for both the proposition that 
the city council's choice was ministerial and the notion 
that a CEQA exemption is necessary to protect the con-
stitutional rights of the petition signers. In that case, a 
private high school wanted to develop a parcel for recre-
ational facilities. It collected signatures on a petition in 
support of an initiative to rezone the property and amend 
the general plan. After the registrar of voters certified 
that the petition had valid signatures of more than 15 
percent of the city's registered voters, the city council 
acted pursuant to Elections Code section 9214 to adopt 
the initiative as an ordinance instead of submitting the 
initiative to the voters in a special election. The plaintiffs 
filed a petition for a writ of mandate in the superior 
court, arguing that the city was required to complete 

CEQA review before adopting the initiative. The trial 
court sustained a demurrer. (Native American Sacred 
Site, supra, at pp. 963-965.) 
 
1. The ministerial-projects exemption  

On appeal, the plaintiffs again argued that the city 
was required to comply with CEQA before adopting the 
initiative. (Native American Sacred Site, supra, 120 
Cal.App.4th at p. 965.) The Court of Appeal disagreed. It 
stated that the approval was exempt from CEQA under 
Public Resources Code section 21080, subdivision 
(b)(1), because a "city's duty to adopt a qualified vot-
er-sponsored initiative, or place it on the ballot, is minis-
terial and mandatory." (Native American Sacred Site, 
supra, at p. 966.) 

 Although the duty to adopt the initiative or hold a 
special election certainly is mandatory under Elections 
Code section 9214--the statute says the city council 
"shall" do one or the other--the choice between the two is 
entirely discretionary. This choice is not insignificant, for 
it means the difference between giving the voters the 
opportunity to exercise their franchise and withholding 
that opportunity; and the array of reasons that can enter 
into the city council's exercise of discretion is large. We 
do not agree that the city's action in approving the project 
via adoption of the initiative is ministerial because the 
city was required to do either that or something else. 
After all, how can the making of a policy choice be min-
isterial, even when the choice must be made? 

All the cases the court cited in support of the propo-
sition that the project approval was ministerial are dis-
tinguishable. In each of them, the legislative body failed 
to take any appropriate action in response to a certified 
initiative petition presented on behalf of the voters; it 
neither called an election nor adopted the initiative. The 
court in each instance ordered the legislative body  to 
place the initiative on the ballot as a remedy for the leg-
islative body's inaction. (Blotter v. Farrell (1954) 42 
Cal.2d 804, 812 [270 P.2d 481]; Citizens for Responsi-
ble Behavior v. Superior Court (1991) 1 Cal.App.4th 
1013, 1021 [2 Cal. Rptr. 2d 648] & fn. 4 (Citizens for 
Responsible Behavior); Citizens Against a New Jail v. 
Board of Supervisors (1976) 63 Cal.App.3d 559, 561 
[134 Cal. Rptr. 36]; Goodenough v. Superior Court 
(1971) 18 Cal.App.3d 692, 696-697 [96 Cal. Rptr. 
165].)4 These holdings are consistent with what we have 
said: The city had a mandatory duty to act on the peti-
tion, but not a mandatory duty to adopt it. In none of the 
cases, certainly, did the Court of Appeal order a city 
council to adopt an initiative, and it would be shocking if 
any court ever did so. The reason why it would be 
shocking is that a city has discretion not to adopt 
it--adoption is never mandatory. Once it fails to adopt it, 
of course, its discretion comes to an end and it must hold 
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an election. Only at that point do the city's options nar-
row to a single, ministerial course of action, and the per-
formance of that ministerial duty can be enforced by a 
court. 
 

4   Some additional cases the court cited in this 
portion of its opinion were cited for a point about 
the timing of the council's action and do not in-
volve any dispute over the nature of a legislative 
body's duty to act on a petition for an initiative. 
(Truman v. Royer (1961) 189 Cal.App.2d 240, 
241-243 [11 Cal. Rptr. 159] [challenges to city 
clerk's actions in rejecting and later accepting for 
filing voters' petition for referendum]; Duran v. 
Cassidy (1972) 28 Cal.App.3d 574, 579, 587 [104 
Cal. Rptr. 793] [city clerk failed to perform min-
isterial duty to accept for filing petition presented 
to him by voters; passage of time did not bar 
remedy of compelling him to do so]; Yost v. 
Thomas (1984) 36 Cal.3d 561, 564, 569-570 [205 
Cal. Rptr. 801, 685 P.2d 1152] [adoption of spe-
cific plan and amendments to general plan are 
legislative acts subject to referendum; coastal act 
did not preclude referendum].) 

One of the cases Native American Sacred Site relied 
on appears to undermine the court's analysis. In Citizens 
for Responsible Behavior, supra, 1 Cal.App.4th at page 
1021, the court stated that "once an initiative measure 
has qualified for the ballot, the responsible entity or offi-
cial has a mandatory duty to place it on the ballot." At 
this point it appended a footnote: "An obvious statutory 
exception permits the legislative body to avoid this ne-
cessity by adopting the measure itself ... ." (Id. at fn. 4.) 
In other words, the city's power to adopt the measure 
itself was not a mandatory duty but an exception to the 
mandatory duty to hold an election. Taking advantage of 
the exception is discretionary, not ministerial. 

 The court in Native American Sacred Site men-
tioned the plaintiffs' argument that these cases were dis-
tinguishable because they involved requests for an order 
compelling an election to be held, not challenges to a 
legislative body's decision to adopt an initiative; it con-
cluded that this distinction was "meaningless" because 
"[i]n both cases, a city's duty is still mandatory and min-
isterial ... ."  (Native American Sacred Site, supra, 120 
Cal.App.4th at p. 967.) This conclusion is mistaken for 
the reasons we have given. Under  Elections Code sec-
tion 9214, a city council has a mandatory duty to hold an 
election if it does not adopt the initiative as an ordinance; 
but it never has a mandatory duty to adopt the initiative. 
The distinction between the cases the court cited, in 
which a failure to act on a petition was challenged, and 
this case, in which the city council made a discretionary 
choice to adopt the initiative, is crucial.5 

 
5   At oral argument, counsel for Wal-Mart cited 
Friends of Westwood, Inc. v. City of Los Angeles 
(1987) 191 Cal.App.3d 259, 272 [235 Cal. Rptr. 
788], for the first time, and quoted the following 
passage: "To properly draw the line between 'dis-
cretionary' and 'ministerial' decisions in this con-
text, we must ask why it makes sense to exempt 
the ministerial ones from the EIR requirement. 
The answer is that for truly ministerial permits an 
EIR is irrelevant. No matter what the EIR might 
reveal about the terrible environmental conse-
quences of going ahead with a given project the 
government agency would lack the power (that is, 
the discretion) to stop or modify it in any relevant 
way. The agency could not lawfully deny the 
permit nor condition it in any way which would 
mitigate the environmental damage in any signif-
icant way. The applicant would be able to legally 
compel issuance of the permit without change. 
Thus, to require the preparation of an EIR would 
constitute a useless--and indeed waste-
ful--gesture. [¶] Conversely, where the agency 
possesses enough authority (that is, discretion) to 
deny or modify the proposed project on the basis 
of environment[al] consequences the EIR might 
conceivably uncover, the permit process is 'dis-
cretionary' within the meaning of CEQA." 
Wal-Mart's point was that this passage seems to 
say that being able to reject or modify the project 
based on an EIR is what makes the decision dis-
cretionary, while in the present case, rejecting 
and modifying the project were not among the 
city's options after the initiative petition was cer-
tified. The court's comments are inapplicable, 
however, because the context is different. In 
Friends of Westwood, the question was whether 
the decision to grant or deny a building permit 
was discretionary or ministerial. It made sense to 
say that question depended on what the city could 
do if it was unhappy with some feature of the 
project; and what it could do, if anything, would 
be to condition or deny the permit. In a situation 
like the one here, what a city can do if it does not 
wish to approve a project presented in a certified 
initiative petition is order an election instead of 
adopting the initiative. The fact the universe of 
options is different does not show that the deci-
sion is ministerial. Further, although a court can 
order the issuance of a ministerial permit as 
Friends of Westwood noted, a court cannot order 
a city to adopt an initiative as an ordinance; it can 
only order an election. The adoption of the initia-
tive as an ordinance therefore is not a ministerial 
action, as we have said. 
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2. The voters' initiative power  

Native American Sacred Site also held the voters' 
right of initiative would be thwarted if no CEQA exemp-
tion were found where the city council chooses to adopt 
the initiative instead of holding an election. The court 
wrote, "[W]e are not persuaded by plaintiffs' related 
claim that their 'appeal has nothing to do with the rights 
of the voters ... .' It has everything to do with those 
rights. More than 15 percent of the city's voters signed 
the initiative petition. They, on behalf of themselves and 
of the entire city population, are entitled to have their 
decision implemented under [Elections Code] section 
9214, which manifests the power of initiative reserved to 
the people under the Constitution." (Native American 
Sacred Site, supra, 120 Cal.App.4th at p. 968.) 

This view merges the right of a fraction of the elec-
torate to demand an election with the right of a majority 
of voters to enact its will without procedural constraints 
imposed by the Legislature. As we have said, the latter 
right means initiatives originating with voters and 
adopted by a majority at an election are exempt from 
CEQA. The former right only means the petition signers 
are entitled to have the city council call an election if it 
does not adopt the initiative. Contrary to the Native 
American Sacred Site court's view, the petition signers 
cannot act "on behalf of ... the entire city population"; the 
notion that they can would render elections unnecessary 
and would silence the remainder of the electorate. The 
petition signers' right to invoke the council's duties under 
Elections Code section 9214 does not entitle the petition 
signers "to have their decision implemented" without 
CEQA compliance. There is no constitutional principle 
that could confer such power on a small minority of vot-
ers. Only a majority of voters voting in an election has a 
right to have their decision implemented. 
 
D. If the election option is ministerial, must not the 
adoption option also be ministerial?  

Another argument that might be made by a defender 
of Wal-Mart's view is as follows: As we have mentioned, 
Friends of Sierra Madre held that "placing a vot-
er-sponsored measure on the ballot is a ministerial act." 
(Friends of Sierra Madre, supra, 25 Cal.4th at p. 189.) If 
a city council engages in a ministerial act when it decides 
under Elections Code section 9214, subdivision (b), to 
place a voter-sponsored measure on the ballot, then it 
must also engage in a ministerial act when it decides 
under Elections Code section 9214, subdivision (a), to 
adopt the measure as an ordinance. It would not make 
sense to say one of the council's two options is ministeri-
al but the other is discretionary. Therefore, the council's 
decision to adopt the initiative cannot be discretionary, 
the ministerial-projects exemption of Public Resources 

Code section 21080, subdivision (b)(1), applies to it, and 
CEQA compliance is not required. 

One flaw in this argument has already been indicat-
ed by our previous discussion. There is one circumstance 
in which it does make sense to say the council's decision 
to hold an election is ministerial even if its decision to 
adopt the initiative is discretionary. If a city council is 
presented with a petition signed by 15 percent of the 
voters, and it does nothing, a court can order it to hold an 
election, because the petition signers have a right to an 
election. A court could not order the council to adopt the 
initiative, however, because the petition signers do not 
have a right to see their policy enacted without an elec-
tion. 

Another flaw in the argument is that when the 
Friends of Sierra Madre court stated that placing a vot-
er-sponsored measure on the ballot was  ministerial, it 
was not referring to Elections Code section 9214 with its 
two options. It was referring to the holding of Stein v. 
City of Santa Monica (1980) 110 Cal.App.3d 458, 
460-461 [168 Cal. Rptr. 39], which involved a charter 
city's duty under Government Code former section 34461 
to place an initiative on the ballot after receiving a peti-
tion signed by voters. (Friends of Sierra Madre, supra, 
25 Cal.4th at p. 189.) Government Code former section 
34461 did not give the city council any options. It simply 
required it to place the initiative on the ballot. (Stats. 
1969, ch. 1264, § 3, pp. 2475, 2477.) 6 The conclusion 
that the city council's duty was mandatory and ministeri-
al was obvious, and the applicability of the ministeri-
al-projects exemption of Public Resources Code section 
21080, subdivision (b)(1), was equally obvious. The 
problem of whether the choice to put an initiative on the 
ballot under Elections Code section 9214 is discretionary 
or ministerial did not arise. 
 

6   Government Code former section 34461 was 
enacted in 1969 and repealed in 1981. (Historical 
and Statutory Notes, 35 West's Ann. Gov. Code 
(2008 ed.) foll. § 34461, p. 154.) 

As what we have already said indicates, we assume 
the Supreme Court would hold that CEQA review does 
not apply when a city puts an initiative on the ballot in 
response to a voter petition submitted to it under any 
statute, including Elections Code section 9214. The court 
did state that there is no CEQA exemption under Guide-
lines section 15378, subdivision (b)(3), for "ballot 
measures placed before the electorate by a public agency 
in the exercise of the agency's discretion." (Friends of 
Sierra Madre, supra, 25 Cal.4th at p. 190.) Even if the 
council's choice of the ballot option under Elections 
Code section 9214 is discretionary, however, we do not 
believe the court intended to say that CEQA review is 
required when the council makes that choice and the 
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electorate passes the initiative. The initiative is still a 
voter-sponsored one under those circumstances, since it 
was generated by a voter petition. It is exempt from 
CEQA because of the constitutional princi-
ple--recognized in Friends of Sierra Madre--guarding 
voter-generated initiatives that are placed on the ballot. 
This means that, in the present case, if the council ulti-
mately decides to hold the election, CEQA review will 
not be required before the voters can approve the project. 
 
E. The report allowed by Elections Code section 9214, 
subdivision (c)  

The city, in its return, argues that, by including the 
option of obtaining a report in Elections Code section 
9214, subdivision (c), the Legislature intended to exclude 
all other forms of environmental review, including 
CEQA review, in all instances. The city says the exist-
ence of this option means "the plain language of the stat-
ute" precludes CEQA review. Similarly, Wal-Mart points 
out in its informal response that the Supreme Court has 
stated that Elections Code section 9214, subdivision (c), 
"permits public agencies to  conduct an abbreviated en-
vironmental review of general plan amendments and 
other land use initiatives in a manner that does not inter-
fere  with the prompt placement of such initiatives on 
the ballot." (DeVita, supra, 9 Cal.4th at p. 795.) 

We see nothing in Elections Code section 9214 to 
indicate that the subdivision (c) report provision is in-
tended to operate to the exclusion of any other form of 
environmental review, even in cases in which no election 
is held. Elections Code section 9214 is not limited to 
initiatives that would be subject to CEQA in the first 
place, i.e., initiatives that would have a significant im-
pact on the environment. It applies to all initiatives pre-
sented to a city council via voter petition. Many of the 
matters that can be included in the report (as described in 
Elec. Code, § 9212) are matters that can be analyzed in 
an EIR, but a city is free to request the report regardless 
of whether the project is one for which an EIR would be 
required. The conclusion that the subdivision (c) report 
option operates to exclude CEQA review is not com-
pelled by anything in the statute. 

 A better explanation of Elections Code section 
9214, subdivision (c), is simply that it allows the council 
quickly to form a rough idea of what the consequences of 
the initiative will be, environmental and otherwise, be-
fore deciding whether to hold an election or adopt the 
initiative. The report might show the council that it 
should not adopt the initiative because of possible envi-
ronmental or nonenvironmental consequences. It might 
show that the initiative should not be adopted absent 
more extensive environmental (or other) review. If con-
clusions of these kinds lead the council to choose the 
election option over the direct-adoption option, the report 

can help inform the electorate. None of this is incompat-
ible with a rule that if the initiative will have a significant 
impact on the environment, CEQA review is required 
before the city can approve it without an election. 

The Supreme Court's remarks in DeVita are com-
patible with our view. A fuller quotation, providing the 
context of the remark quoted above, shows that the 
court's point was that CEQA cannot be used to prevent 
adoption of an initiative by voters in an election: "[T]he 
Legislature did not intend such requirements [as CEQA's 
requirements] to obstruct the exercise of the right to 
amend general plans by initiative. Elections Code section 
9111 [providing, in cases of initiative petitions presented 
to counties, for a report analogous to the report contem-
plated by Elections Code section 9214, subdivision (c), 
for cities] represents a legislative effort to balance the 
right of local initiative with the worthy goal of ensuring 
that elected officials and voters are informed about the 
possible consequences of an initiative's enactment. It 
permits public agencies to conduct an abbreviated envi-
ronmental review of general plan amendments and other 
land use initiatives in a manner that does not interfere 
with the prompt placement of such initiatives on the bal-
lot. Plaintiffs would have us redraw this legislative com-
promise by concluding that environmental review is 
mandatory in the case of general plan amendments, and 
that therefore such amendments cannot be enacted by 
initiative. We decline to engage in such legislation by 
judicial fiat." (DeVita, supra, 9 Cal.4th at p. 795, italics 
added.) 

TJSBA's position in this case does not call for pre-
venting the adoption of initiatives by the voters absent 
CEQA review. It only calls for preventing city councils 
from adopting initiatives absent both CEQA review and 
elections. 
 
F. Prevention of CEQA review by Elections Code section 
9214's time limits  

Consideration of the city council's three options un-
der Elections Code section 9214 brings us to the problem 
of how the time limits in that statute interact with 
CEQA's requirements. Under Elections Code section 
9214, the city council has 10 days after certification of 
the signatures on a petition to make up its mind about 
whether to hold an election or adopt the initiative direct-
ly. The period expands to 40 days if the council opts to 
order a report (30 days for the creation of the report plus 
10 more days to deliberate after the report is issued; see 
Elec. Code, §§ 9212, subd. (b), 9214, subd. (c)). In the 
present case, the council could have satisfied both CEQA 
and the time constraints of Elections Code section 9214 
because it had already completed an EIR and was pre-
pared to vote on it before the voters' petition was certi-
fied. In other situations, undoubtedly more typical, the 
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petition would be presented to the council before  any 
environmental review has begun. In those situations, it 
would be impossible to comply with CEQA before the 
time for making a decision expired, since an EIR cannot 
be prepared, made available for public comment, and 
certified within 40 days. 

There is no doubt that Elections Code section 9214 
requires the city council to make a decision within the 
40-day (or 10-day) period. The fact that CEQA compli-
ance is required if there is to be no election, and that 
CEQA compliance may often be impossible before the 
deadline, do not change the statute's mandate to make a 
decision. In effect, this means that a city council will be 
compelled to hold an election in all cases in which envi-
ronmental review has not begun when the voters' petition 
is presented. 

We acknowledge that our holding means the di-
rect-adoption option of Elections Code section 9214, 
subdivision (b), will usually not be available for an initi-
ative that would have a significant environmental impact, 
and an election will usually be required. The results in a 
case like this, in which statutes point in different direc-
tions and must be reconciled with one another,  are 
bound to be imperfect. Our solution is the better one, 
however, because it avoids the anomalous consequence 
of allowing a small fraction of a local electorate, com-
bined with a majority of a city council, to nullify state 
law under conditions in which the local electorate as a 
whole has not been given a voice. 

The observation that a city council would be re-
quired to hold an election if it could not complete CEQA 
review within Election Code section 9214's time limits 
serves to rebut one argument made by Wal-Mart. 
Wal-Mart contends that TJSBA's position "would permit 
city councils to thwart voter initiatives." This is not cor-
rect. If a city council opposes an initiative, it must hold 
an election; and if it wants to undertake CEQA review 
but cannot complete it before the time limit of Elections 
Code section 9214 expires, it also must hold an election. 
Elections, of course, do not thwart initiatives. 

Real parties in interest also argue that requiring 
CEQA review before the council can adopt an initiative 
under Elections Code section 9214, subdivision (a), 
would be a meaningless gesture because the rule that the 
initiative cannot be altered means the city would be 
powerless to impose mitigation measures not already 
included in the initiative. It is true that the city could not 
alter the initiative by adding mitigation measures, but 
that does not mean the city could do nothing meaningful 
in response to the findings in an EIR. It could withhold 
its endorsement of the project by choosing to hold an 
election instead of adopting the initiative, and it could 
inform the electorate of its objections. Real parties in 

interest's argument assumes, once again, that there is no 
important difference between holding an election and 
adopting an initiative without an election. As we have 
emphasized, that difference is crucial. A decision to hold 
an election instead of adopting an initiative can express a 
city council's nonsupport of an initiative, and at the same 
time, it makes the difference between giving the elec-
torate the power to make the decision and denying it that 
power. 
 
G. Elections are necessary to express the voters' desire 
to proceed without CEQA review  

Wal-Mart's final argument is that it would be wrong 
to "force city councils to incur unnecessary and unwant-
ed expenses to hold elections." In the city's return, the 
city attorney adds that "[i]t is obvious ... that the City and 
its electorate supported the Initiative" so "no public pol-
icy would  be served by forcing the City to incur the 
cost to hold an election." 

It would be anomalous in the extreme to hold that 
CEQA is inapplicable to a city's decision to approve a 
project based on the city's lawyer's speculation that the 
local electorate would have voted to approve if the city 
had not  denied them the opportunity to vote. The fact 
that 541 voters placed valid signatures on the petition 
does not make it "obvious" that a majority would have 
voted for the initiative if an election had been held. After 
all, 1,948 voters did not validly sign the petition. Even if 
all 651 signatures submitted had been valid, that would 
still leave 1,838 voters who did not express support for 
the initiative. Its passage at an election was by no means 
assured. 

Real parties in interest's argument on this point re-
veals, once again, their failure to appreciate the im-
portance of elections in the initiative process. The results 
of an election represent the will of the people. A petition 
signed by 15 percent of the voters does not. Without an 
election, it simply is not possible to say that the people's 
will requires the important legislative objectives of 
CEQA to be set aside so a project can be expedited. 

As for it being obvious that the city council sup-
ported the initiative, that is no doubt true, but it does not 
help real parties in interest's position. A public agency 
supports the challenged project approval in every CEQA 
case, but that hardly means CEQA does not apply. 
 
H. Conclusion  

In summary, we hold that a lead agency is not per-
mitted to skip CEQA review when it chooses, under 
Elections Code section 9214, subdivision (a), to approve 
a project submitted to it via voter petition instead of 
holding an election under Elections Code section 9214, 
subdivision (b). We will issue a writ directing the superi-
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or court to overrule the demurrer on the first cause of 
action. 
 
IV.-VI.* [NOT CERTIFIED FOR PUBLICATION] 
 

*   See footnote, ante, page 1006. 
 
DISPOSITION  

Let a writ of mandate issue directing the superior 
court to modify its order sustaining in part the demurrer 
of Wal-Mart and the city. As modified, the order will 
sustain the demurrer without leave to amend as to the 

third and fourth causes of action, and overrule the de-
murrer as to the first and second causes of action. Costs 
are awarded to TJSBA. 

Wal-Mart's motion to strike is denied. TJSBA's re-
quests for judicial notice included in its traverse are 
granted. 

This court's order staying the proceedings in the su-
perior court is vacated. 

Hill, P. J., and Kane, J., concurred. 




