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OPINION 

  SILLS, P. J.  

In this case of first impression, we decide whether a 
developer can use a declaration of covenants, conditions 

and restrictions (CC&R's) containing a binding arbitra-
tion clause as a device to preclude homeowners, and the 
homeowners association of which they are members, 
from pursuing an action for construction or design defect 
damages in a court of law. When homeowners purchase 
property subject to CC&R's, they agree to be bound by 
those CC&R's, including any arbitration clause contained 
therein. But that agreement, like any other, will not be 
enforced if it is  unconscionable. Code of Civil Proce-
dure section 1298.7  provides home buyers the right to 
bring a judicial action for construction or design defect 
damages even when the purchase agreement contains a 
binding arbitration clause. Public policy will not permit a 
developer, who is unable to use a purchase agreement to 
block a home buyer's access to a judicial forum, to cut 
off that access by circuitous means--the CC&R's.  
 
I. FACTS   

Il Davorge, a California limited partnership, was the 
developer of the Villa Milano condominium complex 
located in Huntington Beach. In order to create a "con-
dominium project" governed by the Davis-Stirling 
Common Interest Development Act (Civ. Code, § 1350 
et seq.), it recorded CC&R's governing the use and 
maintenance of the property within the complex (Civ. 
Code, §§ 1351- 1353). As the sole owner of the property 
at the time of recordation, Il Davorge was the only party 
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to sign the CC&R's. More than two years after the 
CC&R's were recorded, and before any units were sold, 
Il Davorge lost the project through foreclosure by its 
construction lender. The units were sold thereafter.  

The CC&R's provided for the creation of the Villa 
Milano Homeowners Association (Association), a non-
profit corporation. Every owner of a condominium unit is 
a member of the Association, as required by the CC&R's. 
The Association is governed by applicable statutes, its 
articles of incorporation, its bylaws, and most notably, 
the CC&R's. (2 Hanna & Van Atta, Cal. Common Inter-
est Developments: Law and Practice (1999) § 18:40, p. 
46 (hereafter Hanna & Van Atta).) The CC&R's, by their 
terms, are imposed as equitable servitudes against the 
property and bind all owners of interests in the property, 
both the individual unit owners and the Association as 
the holder of an easement interest in the common area.  

Eventually, the homeowners and the Association 
discovered that both the individual units and the common 
area suffered from what they believed to be various con-
struction and design defects. Hence, the Association filed 
a complaint against Il Davorge seeking compensation for 
damages to the project. While the Association filed the 
suit in its own name, pursuant to Code of Civil Proce-
dure section 383, 1 it sought recovery for damages suf-
fered by the individual unit owners as to their separate 
interests in  the project. In this way, it represented the 
interests of the individual homeowners.  
 

1   Code of Civil Procedure section 383, subdi-
vision (a), provides: "An association established 
to manage a common interest development shall 
have standing to institute, defend, settle, or inter-
vene in litigation, arbitration, mediation, or ad-
ministrative proceedings in its own name as the 
real party in interest and without joining with it 
the individual owners of the common interest 
development, in matters pertaining to the follow-
ing: [P] . . . [P] (2) Damage to the common 
areas[;] [P] (3) Damage to the separate interests 
which the association is obligated to maintain or 
repair[; and] [P] (4) Damage to the separate in-
terests which arises out of, or is integrally related 
to, damage to the common areas or separate in-
terests that the association is obligated to main-
tain or repair." 

 Il Davorge filed a petition to compel arbitration 
(Code Civ. Proc., § 1281.2), based on an arbitration 
clause contained in the CC&R's. That clause provides 
that any dispute between Il Davorge on the one hand, and 
either a unit owner or the Association on the other hand, 
will be submitted to binding arbitration. 2 Controversies  
concerning the construction or design of the project are 
specifically identified as being subject to arbitration. The 

trial court denied the petition, likening the arbitration 
clause to an adhesion contract and calling it 
"un-American." 3 Il Davorge appealed. (Code Civ. Proc., 
§ 1294, subd. (a).) We affirm.  
 

2   Section 16.1 of the Villa Milano CC&R's 
provides in pertinent part as follows: "In the 
event of an arbitrable dispute between or among 
Declarant, its builder, general contractor or bro-
ker, or their agents or employees, on the one 
hand, and any Owner(s) or the Association, on 
the other hand, the matter will be submitted to 
binding arbitration. Arbitrable disputes include 
any controversy or claim between the parties, in-
cluding any claim based on contract, tort, or sta-
tute, arising out of or relating to the rights or du-
ties of the parties under this Declaration or other 
Project documents or the design or construction 
of the Project. . . ." 
3   As the trial court aptly stated: "[I]t's a sad 
commentary on the American justice system that 
we are farming everything out of the courts 
through A.D.R., through arbitration clauses and, . 
. . if this is a matter of freedom of choice rather 
than scarce resources [then] fine." "[But] [t]his 
certainly is a contract of adhesion. [When] 
[s]omebody buys a house, they certainly don't 
expect that buried . . . on page 66 of the CC&R's 
[is] an innocuous little provision: 'If you have a 
problem with the developer, by the way, you 
don't get your right to a trial. You have to go to 
arbitration.' " 

 
II. CONTRACT LAW   

A. Agreement to Arbitrate  

  In its petition to compel arbitration, Il Davorge 
contended that a written agreement to arbitrate, between 
Il Davorge and the Association, was memorialized in the 
CC&R's. A written agreement to arbitrate is fundamen-
tal, because Code of Civil Procedure section 1281.2 
permits a court to order the parties to arbitrate a matter 
only if it determines that an agreement to arbitrate exists. 
( Banner Entertainment, Inc. v. Superior Court (1998) 62 
Cal. App. 4th 348, 356 [72 Cal. Rptr. 2d 598]; Berman v. 
Renart Sportswear Corp. (1963) 222 Cal. App. 2d 385, 
388-389 [35 Cal. Rptr. 218].) Indeed, when the trial 
court reviews a petition to compel arbitration, the thre-
shold question is whether there is an agreement to arbi-
trate. ( Cheng-Canindin v.  Renaissance Hotel Asso-
ciates (1996) 50 Cal. App. 4th 676, 683 [57 Cal. Rptr. 2d 
867].)  

The Association claims there is no agreement to ar-
bitrate, relying on Badie v. Bank of America (1998) 67 
Cal. App. 4th 779 [79 Cal. Rptr. 2d 273]. In Badie, a 
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bank attempted to unilaterally impose an arbitration pro-
vision on its customers by sending them bill stuffers no-
tifying them of a change in terms. The bank asserted it 
had the right to add the arbitration provision to the cus-
tomer agreements because it had retained the right to 
unilaterally change the terms of those agreements. The 
court struck down the arbitration clause, having deter-
mined that the original customer agreements did not 
contemplate the addition of any new terms of that nature. 
( Id. at p. 803.)  

However, Badie is distinguishable for a couple of 
reasons. First, by use of the bill stuffers, the bank in Ba-
die sought to change the terms to which the customers 
had already agreed. But here, there is no change in terms. 
Rather, the arbitration clause has been a part of the 
CC&R's since the date of recordation. Second, Badie did 
not have to do with condominium units and recorded 
CC&R's at all. As to those, a separate body of law ap-
plies.  

Individual condominium unit owners "are deemed to 
intend and agree to be bound by" the written and record-
ed CC&R's, inasmuch as they have constructive notice of 
the CC&R's when they purchase their homes. ( Citizens 
for Covenant Compliance v. Anderson (1995) 12 Cal. 4th 
345, 349 [47 Cal. Rptr. 2d 898, 906 P.2d 1314].) 
CC&R's have thus been construed as contracts in various 
circumstances. (See, e.g., Frances T. v. Village Green 
Owners Assn. (1986) 42 Cal. 3d 490, 512-513 [229 Cal. 
Rptr. 456, 723 P.2d 573, 59 A.L.R.4th 447] [CC&R's as 
contract between homeowner and homeowners associa-
tion with respect to installation of common area light-
ing]; Barrett v. Dawson (1998) 61 Cal. App. 4th 1048, 
1054 [71 Cal. Rptr. 2d 899] [CC&R's as contract be-
tween neighboring property owners prohibiting use of 
residential property for business activities]; and Franklin 
v. Marie Antoinette Condominium Owners Assn. (1993) 
19 Cal. App. 4th 824, 828, 833-834  [23 Cal. Rptr. 2d 
744] [CC&R's as contract between homeowner and 
homeowners association with respect to homeowners 
association's obligation to maintain and repair common 
area plumbing].) 4 The arbitration clause, as a provision 
of the Villa Milano CC&R's, is therefore a part of the 
contract  between the parties. This, then, answers the 
threshold question: There is an agreement to arbitrate.  
 

4   While a homeowner is deemed to agree to 
abide by the recorded CC&R's because he or she 
has constructive notice of them before he or she 
purchases the home, we observe that the cited 
cases do not provide an analytical framework for 
addressing the issue why the homeowners associ-
ation, which makes no purchase, is also bound 
contractually. However, neither the Association 
nor Il Davorge raises the point, so we need not 

address it at length. Suffice it to say that the As-
sociation here is representing the collective inter-
ests of the homeowners, per Code of Civil Pro-
cedure section 383. The individual unit owners 
cannot be permitted to use the Association as a 
shell to avoid the application of the arbitration 
clause. 

 B. Enforceability  

This is only the beginning of our inquiry, however. 
The trial court concluded the CC&R's were an adhesion 
contract and the arbitration provision was unenforceable 
because it was unconscionable. Faced with that determi-
nation, Il Davorge argues the CC&R's very simply are 
not a contract at all, so contract law concerning enfor-
ceability is irrelevant.  5 More specifically, Il Davorge 
contends CC&R's are equitable servitudes and the court 
should have applied real property law instead of contract 
law. As we stated in Barrett v. Dawson, supra, 61 Cal. 
App. 4th at page 1054, "We need not get bogged down in 
the metaphysics of where property ends and contract 
rights begin to know that, [in some contexts], the right . . 
. to enforce a restrictive covenant [in CC&R's] is clearly 
contractual." This is one of those contexts. The right to 
enforce the covenant to arbitrate must necessarily be 
contractual in this case. Unless a valid agreement to arbi-
trate exists, as determined under contract law, the peti-
tion to compel arbitration must be denied. ( Banner En-
tertainment, Inc. v. Superior Court, supra, 62 Cal. App. 
4th at pp. 356-357; Cheng-Canindin v. Renaissance Ho-
tel Associates, supra, 50 Cal. App. 4th at p. 683.)  
 

5   Conversely, in its petition to compel arbitra-
tion, Il Davorge argued the CC&R's constituted a 
written agreement. 

Clearly then, the enforceability of the contractual 
arbitration clause must be addressed. The only argument 
Il Davorge makes relating to this point is that even if the 
CC&R's did constitute a contract, they could not be cha-
racterized as an adhesion contract, because the home-
owners could have purchased property elsewhere in a 
condominium development whose governing CC&R's 
did not contain an arbitration clause. However, Il Da-
vorge provides no citation of authority in support of the 
proposition that a contract can never be adhesive if the 
weaker party could have rejected the agreement and gone 
elsewhere.  

  In Madden v. Kaiser Foundation Hospitals (1976) 
17 Cal. 3d 699, 711 [131 Cal. Rptr. 882, 552 P.2d 
1178], our Supreme Court stated: " In the characteristic 
adhesion contract case, the stronger party drafts the con-
tract, and the weaker has no opportunity . . . to negotiate 
concerning its terms. [Citations.]" IT ADDED: "In many 
cases of adhesion contracts, the weaker party lacks not 
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only the opportunity to bargain but also any realistic op-
portunity to look elsewhere for a more favorable con-
tract; he must either adhere  to the standardized agree-
ment or forego the needed service. [Citation.]" (Ibid., 
italics added.) In other words, the court left open the 
possibility that, in a given case, a contract might be ad-
hesive even if the weaker party could reject the terms 
and go elsewhere. (See Jones v. Crown Life Ins. Co. 
(1978) 86 Cal. App. 3d 630, 637 [150 Cal. Rptr. 375, 6 
A.L.R.4th 826].)  

 As our Supreme Court stated more recently in Ar-
mendariz v. Foundation Health Psychcare Services, Inc. 
(2000) 24 Cal. 4th 83, 113 [99 Cal. Rptr. 2d 745, 6 P.3d 
669], 6 an adhesion contract " 'relegates to the subscrib-
ing party only the opportunity to adhere to the contract or 
reject it.' [Citation.]" In evaluating whether a mandatory 
employment arbitration agreement was adhesive, the 
court concluded that there was "little dispute that it 
[was]. It was imposed on employees as a condition of 
employment and there was no opportunity to negotiate." 
( Id. at pp. 114-115.) The prospective employees had to 
either sign the arbitration agreement or decline employ-
ment. Similarly, the United States District Court for the 
Central District of California, subsequent to Armendariz, 
held that certain promissory notes were adhesion con-
tracts "because they [were] form contracts imposed by 
the party with superior bargaining power and [the bor-
rowers] could not negotiate terms, but could only 'take 
them or leave them.' " (Gray v. Conseco, Inc. (C.D.Cal., 
Sept. 29, 2000, No. SACV00-322DOC(EEX)) 2000 WL 
1480273, p. *4.)  
 

6   After the opinion in Armendariz v. Founda-
tion Health Psychcare Services, Inc., supra, 24 
Cal. 4th 83 was published, this court invited the 
parties to file supplemental briefing concerning 
the significance of the case and the parties did file 
supplemental briefing. 

 Like the employees in Armendariz and the borrow-
ers in Gray, the purchasers of units at the Villa Milano 
condominium complex faced a "take it or leave it" 
PROPOSITION: They either purchased subject to the 
CC&R's, or they did not purchase at all. As prospective 
home buyers, they had no opportunity to negotiate the 
provisions of the recorded CC&R's at the time of pur-
chase. Yet a major distinction between the typical adhe-
sion contract and CC&R's is that, once the homeowners 
have made their purchases, they ordinarily have the col-
lective power to amend the CC&R's to suit their chang-
ing needs. (Civ. Code, § 1355.) This is because the 
CC&R's, unlike most contracts, establish a system of 
governance. (See Chantiles v. Lake Forest II Master 
Homeowners Assn. (1995) 37 Cal. App. 4th 914, 922 [45 
Cal. Rptr. 2d 1].) In the case before us, the Villa Milano 

CC&R's specifically provide that they are amendable, 
pursuant to section 13.2 thereof. However, as Il Davorge 
maintains, section 16.6 of the CC&R's limits that 
amendment right, and provides that the arbitration provi-
sion cannot be amended without the consent of the de-
veloper, even when the developer no longer owns prop-
erty in  the complex. With respect to the arbitration pro-
vision in question, then, it truly is a "take it or leave it" 
proposition, with no opportunity for subsequent amend-
ment at the sole discretion of the homeowners.  

This notwithstanding, whether the arbitration clause 
contained in the CC&R's is characterized as an adhesion 
contract or not, the question of the enforceability of the 
clause remains, for even an adhesion contract may be 
enforceable. ( Armendariz v. Foundation Health Psych-
care Services, Inc., supra, 24 Cal. 4th at p. 113; Graham 
v. Scissor-Tail, Inc. (1981) 28 Cal. 3d 807, 819-820 [171 
Cal. Rptr. 604, 623 P.2d 165].) But no contract, whether 
adhesive or otherwise, will be enforced if it is uncons-
cionable. ( Graham v. Scissor-Tail, Inc., supra, 28 Cal. 
3d at p. 820.)  

C. Unconscionability  

1. Procedural unconscionability  

   In determining whether an arbitration clause is 
unconscionable, courts generally apply a two-prong test. 
( Armendariz v. Foundation Health Psychcare Services, 
Inc., supra, 24 Cal. 4th at p. 114; 24 Hour Fitness, Inc. 
v. Superior Court (1998) 66 Cal. App. 4th 1199, 
1212-1213 [78 Cal. Rptr. 2d 533].) They determine 
whether the clause is  procedurally unconscionable and 
whether it is substantively unconscionable. ( Armendariz 
v. Foundation Health Psychcare Services, Inc., supra, 24 
Cal. 4th at p. 114.) Both procedural and substantive un-
conscionability must be present for a contract to be un-
enforceable. (Ibid.)  " 'Procedural unconscionability' 
concerns the manner in which the contract was nego-
tiated and the circumstances of the parties at that time. 
[Citation.] It focuses on factors of oppression and sur-
prise. [Citation.] The oppression component arises from 
an inequality of bargaining power of the parties to the 
contract and an absence of real negotiation or a mea-
ningful choice on the part of the weaker party. [Cita-
tions.]" ( Kinney v. United HealthCare Services, Inc. 
(1999) 70 Cal. App. 4th 1322, 1329 [83 Cal. Rptr. 2d 
348].) The surprise component comes into play when 
"the terms to which the party supposedly agreed [are] 
hidden in a prolix printed form drafted by the party 
seeking to enforce them. [Citations.]" ( Id. at pp. 
1329-1330.)  

The procedural unconscionability in this case is ob-
vious. The Villa Milano CC&R's were drafted in toto by 
the developer and recorded years before the purchasers 
ever came to buy. There was no possibility that individu-
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al buyers could negotiate CC&R's amendments applica-
ble only to their own properties. Rather, it was an all or 
nothing proposition. Each and every buyer took subject 
to the same set of CC&R's, or made no purchase at the 
development  at all. There being absolutely no opportu-
nity to negotiate, there was no meaningful choice, or for 
that matter any choice, as to the terms of the CC&R's.  7  
 

7   As noted previously, the homeowners collec-
tively may amend the CC&R's only after they 
own property in the complex (Civ. Code, § 1355), 
and in this particular case, the Villa Milano 
CC&R's provide that the homeowners may not 
amend the arbitration clause at all without the 
developer's consent. 

 As for the surprise component, the CC&R's are 70 
pages long and the arbitration clause appears on pages 67 
to 68. The arbitration clause was decidedly well buried in 
a heap of paper. To top it off, at the same time that the 
purchasers received copies of the CC&R's they most 
likely received a thick stack of additional docu-
ments--copies of the Association's bylaws and articles of 
incorporation, in addition to the purchase agreement and 
the escrow instructions. In short, it is unlikely the arbi-
tration clause popped right out to the purchasers' atten-
tion so they became immediately aware that by purchas-
ing a home subject to the CC&R's they were agreeing to 
the binding arbitration of disputes with the developer.  

2. Substantive unconscionability  

  The second element of unconscionability--the 
substantive element --is present here as well. "While 
courts have defined the substantive element in various 
ways, it traditionally involves contract terms that are so 
one-sided as to 'shock the conscience,' or that impose 
harsh or oppressive terms. [Citation.]" (24 Hour Fitness, 
Inc. v. Superior Court, supra, 66 Cal. App. 4th at p. 
1213.) Here, the homeowners, by agreeing to CC&R's 
that include a binding arbitration clause, waive their con-
stitutional right to a jury trial. (Cal. Const., art. I, § 16.) 
While this they certainly may do ( Lagatree v. Luce, 
Forward, Hamilton & Scripps (1999) 74 Cal. App. 4th 
1105, 1116-1117 [88 Cal. Rptr. 2d 664]), "the right to 
pursue claims in a judicial forum is a substantial right 
and one not lightly to be deemed waived. [Citations.]" ( 
Marsch v. Williams (1994) 23 Cal. App. 4th 250, 254 [28 
Cal. Rptr. 2d 398].) In this case, the homeowners' waiv-
ers are obtained by way of a stealthy device of the de-
veloper that is prohibited by public policy.  

Public policy is enunciated in constitutional or sta-
tutory provisions, and sometimes in administrative regu-
lations that serve statutory objectives. ( Green v. Ralee 
Engineering Co. (1998) 19 Cal. 4th 66, 71, 80  [78 Cal. 
Rptr. 2d 16, 960 P.2d 1046].) Here, both statutory (Code 

Civ. Proc., §§ 1298- 1298.8; Civ. Code, § 1375 ) and 
regulatory ( Cal. Code Regs., tit. 10, § 2791.8) provisions 
bear upon the applicable public policy.  

Code of Civil Procedure sections 1298 through 
1298.8 are of most particular concern. In these provi-
sions, the Legislature has addressed the form,  content, 
and effect of arbitration clauses contained in real proper-
ty sales documentation. Specifically, Code of Civil Pro-
cedure section 1298 requires arbitration provisions con-
tained in contracts to convey real property, including 
marketing contracts, deposit receipts, real property sales 
contracts, leases coupled with options to purchase, and 
ground leases coupled with improvements, to meet cer-
tain requirements. An arbitration clause must be clearly 
titled "Arbitration of Disputes," meet certain print size 
and capitalization requirements, and contain a prominent 
notice provision as set forth in section 1298. (Code Civ. 
Proc., § 1298, subds. (a) & (c).) The notice provision 
must be initialed by the parties if they agree to arbitra-
tion. (Code Civ. Proc., § 1298, subd. (c).)  

The obvious intent of these requirements is to call to 
the buyer's attention the fact that he or she is being re-
quested to agree to binding arbitration and to make cer-
tain that he or she does so voluntarily, if at all. By plac-
ing the arbitration provision in the CC&R's, which con-
tain no notice provision and are not signed by the buyer, 
the developer avoids informing the buyer that he or she 
is waiving the right to a jury trial. We can hardly con-
done this mechanism for circumventing the protections 
of a statute.  

Even more compelling to the analysis is Code of 
Civil Procedure section 1298.7, which provides that even 
when an arbitration provision is included in an agree-
ment to convey real property, "it shall not preclude or 
limit . . . any right of action to which [Code of Civil 
Procedure] Section 337.1 or 337.15 is applicable." 8 
Code of Civil Procedure sections 337.1 and 337.15 per-
tain to litigation to recover damages for construction and 
design defects. In other words, the net effect of section 
1298.7 is to permit a purchaser to pursue a construction 
and design defect action against the developer in court, 
even if the purchaser signed an agreement to convey real 
property containing an arbitration clause. 9 (Knight et al., 
Cal. Practice Guide: Alternative Dispute Resolution (The 
Rutter Group 1999) P 5:106, p. 5-46.)  
 

8   Code of Civil Procedure section 1298.7 pro-
vides: "In the event an arbitration provision is in-
cluded in a contract or agreement covered by this 
title [sections 1298-1298.8], it shall not preclude 
or limit any right of action for bodily injury or 
wrongful death, or any right of action to which 
[Code of Civil Procedure] Section 337.1 or 
337.15 is applicable." 
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9   We are aware that in Izzi v. Mesquite Country 
Club (1986) 186 Cal. App. 3d 1309 [231 Cal. 
Rptr. 315], the court held a purchase agreement 
containing an arbitration provision bound a con-
dominium purchaser to arbitrate. However, that 
case preceded the enactment of Code of Civil 
Procedure section 1298.7 and did not involve 
construction or design defects. 

 Il Davorge recorded the Villa Milano CC&R's in 
1992, more than three years after the July 1, 1989 effec-
tive date of Code of Civil Procedure section 1298.7. 
(Code Civ. Proc., § 1298.8.) It maintains that doing so 
was perfectly  appropriate, because CC&R's are not 
among the enumerated types of real property sales do-
cumentation to which section 1298.7 applies. (Code Civ. 
Proc., §§ 1298, 1298.7.) It appears Il Davorge sought to 
accomplish by way of the CC&R's that which section 
1298.7 blocked it from doing via a purchase agreement. 
It intended to bar the individual unit owners from filing 
construction or design defect actions against it in court. 
This flies in the face of the obvious legislative intent to 
permit home buyers to have their construction and design 
defects claims heard in a judicial forum. It is a blatant 
attempt to curtail the statutory rights of the home buyers 
and simply shocks the conscience.  

 In addition, while Code of Civil Procedure section 
1298.7 does not address homeowners associations di-
rectly, it would be absurd to construe the provision as 
permitting individual home buyers to pursue their con-
struction and design defect claims in court only when 
they file the actions themselves and not when the claims 
are brought by the homeowners association on their be-
halves, as authorized by Code of Civil Procedure section 
383. This would place an unfounded limitation on the 
right to judicial access as provided by Code of Civil 
Procedure section 1298.7. We must construe a "statute in 
a reasonable and commonsense manner consistent with 
the legislative intent. [Citation.]" ( C & C Partners, Ltd. 
v. Department of Industrial Relations (1999) 70 Cal. 
App. 4th 603, 608 [82 Cal. Rptr. 2d 783].) The interpre-
tation must be practical, resulting in " ' "wise policy ra-
ther than mischief or absurdity. . . ." ' [Citation.]" (Ibid.)  

Furthermore, the Legislature has not overlooked the 
issue of whether homeowners associations should be 
compelled to engage in the binding arbitration of con-
struction and design defect disputes. Civil Code section 
1375 10 establishes a set of prelitigation procedures to be 
followed before a homeowners association may file suit 
against a builder for construction or design defects. (Civ. 
Code, § 1375, subd. (a).) Those procedures require a 
homeowners association and a builder to either "attempt 
to settle the dispute or attempt to agree to submit it to 
alternative dispute resolution." (Civ. Code, § 1375, subd. 
(b)(2).) But if the attempts are unsuccessful, section 1375 

permits the association to file a judicial action against the 
developer. (Civ. Code, § 1375, subds. (a), (g) & (h).) The 
provision demonstrates that the Legislature has chosen to 
encourage alternative dispute resolution between home-
owners associations and developers, but not to require it. 
In the end, a homeowners association has access to the 
courts.  
 

10   The Villa Milano CC&R's were recorded in 
1992 and Civil Code section 1375 was enacted 
subsequently (Stats. 1995, ch. 864, § 1). While 
section 1375 is not indicative of public policy at 
the time the CC&R's were recorded, it reflects 
current public policy with respect to court access 
for the resolution of construction and design de-
fect claims. 

  In construing public policy with respect to arbitra-
tion clauses, our final consideration is the effect of Cali-
fornia Code of Regulations, title 10, section 2791.8, 11 
governing the contents of arbitration clauses contained in 
CC&R's. The Department of Real Estate (DRE) adopted 
the regulation pursuant to Business and Professions Code 
section 11001. That section permits the adoption of reg-
ulations as reasonably necessary for the enforcement of 
the Subdivided Lands Act (Bus. & Prof. Code, § 11000 
et seq.). "The purpose of the Subdivided Lands Act 'is to 
protect individual members of the public who purchase 
lots or homes from subdividers and to make sure that full 
information will be given to all purchasers concerning . . 
. essential facts with reference to the land.' [Citation.] 
The law seeks to prevent fraud and sharp practices in a 
type of real estate transaction which is peculiarly open to 
such abuses. [Citation.]" ( Manning v. Fox (1984) 151 
Cal. App. 3d 531, 541-542 [198 Cal. Rptr. 558].) In fur-
therance of this purpose, a subdivider is required to ob-
tain a DRE-issued public report concerning a develop-
ment before it may commence sales. (Bus. & Prof. Code, 
§ 11018.2.) As part of the public report application and 
review process, the subdivider must submit to the DRE 
copies of documentation it proposes to use in connection 
with the subdivision, such as the articles of incorporation 
and bylaws of the homeowners association, and  the 
CC&R's. (Bus. & Prof. Code, §§ 11010, 11018.5, subd. 
(c).)  
 

11   This regulation became operative July 15, 
1998 ( Cal. Code Regs., tit. 10, § 2791.8, Register 
98, No. 25 (June 15, 1998) pp. 768.1 to 768.2), 
and therefore does not dictate the content of the 
CC&R's before us, which were recorded in 1992. 
However, we address the regulation in order to 
explore its potential significance as a current ex-
pression of public policy. 
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Via California Code of Regulations, title 10, section 
2791.8, the DRE has informed public report applicants 
that if they submit CC&R's that contain arbitration 
clauses, those arbitration clauses must include certain 
provisions 12 in order to receive DRE approval. Consis-
tent with the purpose of the Subdivided Lands Act to 
protect home buyers, the regulation evidences an  intent 
to ensure that arbitration provisions, if contained in 
CC&R's, be fair. It does not require that CC&R's contain 
arbitration provisions and it certainly is not a proclama-
tion that binding arbitration is the favored method for 
resolving construction and design defect disputes be-
tween the subdivider and the home buyer. 13 With respect 
to the resolution of that narrow category of disputes, the 
Legislature has spoken. (Code Civ. Proc., § 1298.7.) 
Moreover, the fact that the DRE permits subdividers to 
utilize CC&R's containing certain types of arbitration 
clauses does not mean those clauses are necessarily 
binding in every conceivable context.  
 

12   California Code of Regulations, title 10, 
section 2791.8, subdivision (a), provides in part: 
"A . . . provision in the covenants, conditions and 
restrictions requiring arbitration of a dispute or 
claim between a homeowners association and a 
subdivider, shall provide that the arbitration will 
be conducted in accordance with the following 
rules and procedures: [P] (1) For the subdivider 
to advance the fees necessary to initiate the arbi-
tration . . .; [P] (2) For administration of the arbi-
tration by a neutral and impartial person(s); [P] 
(3) For the appointment of a neutral and impartial 
individual(s) to serve as arbitrator(s) . . .[;] [P] (4) 
For the venue of the arbitration to be in the coun-
ty where the subdivision is located . . . [;] [P] (5) 
For the prompt and timely commencement of the 
arbitration . . .; [P] (6) For the arbitration to be 
conducted in accordance with rules and proce-
dures which are reasonable and fair to the par-
ties[;] [P] (7) For the prompt and timely conclu-
sion of the arbitration[; and] [P] (8) For the arbi-
trators to be authorized to provide all recognized 
remedies available in law or equity for any cause 
of action that is the basis of the arbitration. . . ." 
13   To the contrary, as some commentators tell 
it, the DRE followed a policy of disapproving 
mandatory binding arbitration provisions in 
CC&R's until a disgruntled developer success-
fully challenged the policy. (2 Hanna & Van At-
ta, supra, §§ 21:107 to 21:108, pp. 127-128.) 
Unfortunately, it appears the DRE did not seek 
review of the unfavorable trial court decision. 
(Id., § 21:108, p. 128.) 

Our review of the applicable statutory and regulato-
ry provisions convinces us public policy disfavors the 

binding arbitration clause in the context of the case be-
fore us. With respect to construction and design defect 
claims, the clause is substantively unconscionable as an 
attempt to evade the statutory protections of Code of 
Civil Procedure sections 1298 through 1298.8. While 
Civil Code section 1375 does not address situations in 
which the parties have signed an arbitration clause al-
ready, it demonstrates that, at least in other contexts, 
arbitration of construction and design defects is encour-
aged but not mandatory. Finally, California Code of 
Regulations, title 10, section 2791.8, merely indicates 
that arbitration clauses must be fair and meet certain 
minimum criteria in order to receive DRE approval.  
 
III. REAL PROPERTY LAW   

Even though the enforceability of the arbitration 
agreement is a matter of contract law ( Banner Enter-
tainment, Inc. v. Superior Court, supra, 62 Cal. App. 4th 
at pp. 356-357; Code Civ. Proc., § 1281), we will ad-
dress Il Davorge's real property arguments. Il Davorge 
contends Civil Code section 1354, subdivision (a), 
should be applied to enforce the arbitration provision 
against the Association as an equitable servitude. How-
ever, even if that statutory provision were applied, the 
result would be the same.  

Civil Code section 1354, subdivision (a), provides as 
follows: "The covenants and restrictions in the declara-
tion shall be enforceable equitable servitudes, unless 
unreasonable, and shall inure to the  benefit of and bind 
all owners of separate interests in the development. Un-
less the declaration states  otherwise, these servitudes 
may be enforced by any owner of a separate interest or 
by the association, or by both." 14  As Il Davorge points 
out, restrictions in recorded CC&R's are presumed rea-
sonable and the burden is on the party challenging a 
given restriction to prove otherwise. ( Nahrstedt v. Lake-
side Village Condominium Assn. (1994) 8 Cal. 4th 361, 
380 [33 Cal. Rptr. 2d 63, 878 P.2d 1275].) In order to do 
so, that party must show the restriction "violates public 
policy; . . . bears no rational relationship to the protec-
tion, preservation, operation or purpose of the affected 
land; or . . . otherwise imposes burdens on the affected 
land that are so disproportionate to the restriction's bene-
ficial effects that the restriction should not be enforced." 
( Id. at p. 382.) In this case, the Association met its bur-
den by showing that the arbitration provision violates 
public policy.  
 

14   Because we conclude the arbitration provi-
sion is unenforceable, we need not consider 
whether Il Davorge has standing to enforce the 
CC&R's. 

 Il Davorge disagrees, reminding us that public pol-
icy generally favors arbitration. ( Armendariz v. Founda-
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tion Health Psychcare Services, Inc., supra, 24 Cal. 4th 
at p. 97.) But in this case, a more specific public policy 
controls. Public policy concerning the arbitration of 
home buyer construction and design defect claims is es-
tablished by Code of Civil Procedure sections 1298 
through 1298.8, as discussed above. Arbitration clauses, 
while generally favored, are against public policy when 
hidden by a developer in that prolix form called CC&R's, 
in a deliberate attempt to circumvent statutory protec-
tions for home buyers with construction and design de-
fect claims.  

In addition to public policy as established by Code 
of Civil Procedure sections 1298 through 1298.8, Civil 
Code section 1354 itself sheds light on public policy with 
respect to the enforcement of CC&R's.  Civil Code sec-
tion 1354, subdivision (b), provides that before either a 
homeowners association or a homeowner in a common 
interest development files a civil action "solely for dec-
laratory relief or injunctive relief, or for declaratory relief 
or injunctive relief in conjunction with a claim for mon-
etary damages . . . not in excess of five thousand dollars 
($ 5,000), related to the enforcement of the governing 
documents, the parties shall endeavor . . . to submit their 
dispute to a form of alternative dispute resolution such as 
mediation or arbitration. . . ." Section 1354, subdivision 
(b), also gives each party the right to reject a proposal for 
alternative dispute resolution, and once that has been 
done, subdivision (c) provides the manner in which the 
parties proceed in court.  

  Clearly, the Legislature has contemplated alterna-
tive dispute resolution with respect to the enforcement of 
CC&R's as equitable servitudes and  has chosen to en-
courage alternative dispute resolution only with respect 
to certain limited kinds of disputes, i.e., those seeking 
declaratory relief, injunctive relief, or either declaratory 
or injunctive relief in combination with a damages claim 
not to exceed $ 5,000. Even as to those categories of 
disputes, alternative dispute resolution is not mandatory. 
Perhaps most significant in the context before us is the 
fact that the Legislature has not seen fit to even encour-
age alternative dispute resolution with respect to CC&R's 
disputes involving claims in excess of $ 5,000. Civil 
Code section 1354 itself, then, does not lend support to Il 
Davorge's assertion that mandatory arbitration is favored 
in this situation.  
 
IV. CONCLUSION   

The applicable provision of the Villa Milano 
CC&R's constitutes a written agreement to arbitrate 
within the meaning of Code of Civil Procedure section 
1281.2. However, that agreement to arbitrate is uncons-
cionable and therefore unenforceable (Civ. Code, § 
1670.5, subd. (a)) to the extent it applies to construction 
and design  defect claims. We do not address whether an 

arbitration provision contained in CC&R's would be un-
conscionable were a different type of claim at issue--for 
example a dispute over a homeowners association's right 
to control the kind of improvements made to a home or a 
disagreement about whether a homeowners association 
could compel a homeowner to remove a boat from his or 
her driveway. Whether the application of an arbitration 
clause would be substantively unconscionable in such 
other circumstances is not before us. However, it is easy 
to conceive of many contexts in which an arbitration 
clause in CC&R's would not circumvent statutory pro-
tections, violate public policy, or otherwise pose issues 
of substantive unconscionability. In fact, we observe that 
Civil Code section 1354, subdivisions (b) through (d), 
encourages alternative dispute resolution with respect to 
certain disputes related to the enforcement of CC&R's.  

Our holding is very narrow. It speaks only to the 
enforcement of a CC&R's provision compelling binding 
arbitration of construction and design defects claims 
against the developer who drafted, signed and recorded 
the CC&R's. It is not intended to cast doubt upon the 
enforceability of CC&R's in general. To the contrary, 
CC&R's "should be enforced unless they are wholly ar-
bitrary, violate a fundamental public policy, or impose a 
burden on the use of affected land that far outweighs any 
benefit." ( Nahrstedt v. Lakeside Village Condominium 
Assn., supra, 8 Cal. 4th at p. 382.) Moreover, "recorded 
CC&R's are the primary means of achieving the stability 
and  predictability so essential to the success of a 
[common interest] development." (Ibid.) The presump-
tion of validity afforded to recorded CC&R's "provides 
substantial assurance to prospective condominium pur-
chasers that they may rely with confidence on the prom-
ises embodied in the . . . CC&R's." ( Id. at p. 383.)  

CC&R's are beneficial forms of governance and the 
homeowners associations that enforce them provide val-
uable services. Indeed, the homeowners associations 
function almost "as a second municipal government, re-
gulating many aspects of [the homeowners'] daily lives." 
( Chantiles v. Lake Forest II Master Homeowners Assn., 
supra, 37 Cal. App. 4th at p. 922; accord, Duffey v.  
Superior Court (1992) 3 Cal. App. 4th 425, 434 [4 Cal. 
Rptr. 2d 334].) " ' "[U]pon analysis of the association's 
functions, one clearly sees the association as a qua-
si-government entity paralleling in almost every case the 
powers, duties, and responsibilities of a municipal gov-
ernment. As a 'mini-government,' the association pro-
vides to its members, in almost every case, utility servic-
es, road maintenance, street and common area lighting, 
and refuse removal. In many cases, it also provides secu-
rity services and various forms of communication within 
the community. There is, moreover, a clear analogy to 
the municipal police and public safety functions. . . ." ' 
[Citation.]" ( Chantiles v. Lake Forest II Master Home-
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owners Assn., supra, 37 Cal. App. 4th at p. 922.) In 
short, homeowners associations, via their enforcement of 
the CC&R's, provide many beneficial and desirable ser-
vices that permit a common interest development to 
flourish.  

This notwithstanding, not all CC&R's provisions 
will be enforced. CC&R's may not be used to unwittingly 
strip a homeowner of his or her right to have a construc-
tion or design defect claim heard in a judicial forum. 
Public policy dictates otherwise.  
 

V. DISPOSITION   

The order is affirmed. The Association shall recover 
its costs on appeal.  

Rylaarsdam, J., and Bedsworth, J., concurred.  

A petition for a rehearing was denied November 27, 
2000, and the opinion was modified to read as printed 
above. Appellant's petition for review by the Supreme 
Court was denied February 21, 2001.   

 


