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OPINION
BAMATTRE-MANOUKIAN, J.

In this CEQA * case, the project applicants, rea par-
tiesin interest September Ranch Partners, appeal from a
judgment granting two petitions for a writ of mandate.
The superior court found that the project's environmental
impact report (EIR) was legally inadequate under CEQA
and directed that the Monterey County Board of Super-
visors (the Board) vacate certification of the EIR and
prepare and circulate a legally adequate EIR with respect
to specified water and traffic issues. Appellants argue
that the Board's certification of the EIR must be upheld
because the Board's determinations regarding the



project's water and traffic impacts were supported by
substantial evidence.

1 Cdifornia Environmental Quality Act (CE-
QA), Public Resources Code section 21000 et

Seqg.

After reviewing the record, we conclude that the
EIR in this case did not comply with CEQA in its treat-
ment of severa critical water issues. Because of these
inadequacies, the Board's action certifying the EIR and
approving the project constituted an abuse of discretion.
We further conclude, however, that the EIR was ade-
quate in its discussion of traffic impacts and mitigation.
We will therefore affirm in part and reverse in part the
judgment in favor of petitioners and direct that the trial
court issue a new writ of mandate in accordance with the
views expressed herein.

BACKGROUND *?

2 This discussion is confined to water issues.
We will include the background of the traffic is-
sues in the discussion in that section.

The September Ranch property consists of 891 acres
located along Carmel Valley Road approximately 3 miles
east of the junction with Highway 1. Most of the proper-
ty is hilly terrain with south-facing slopes. A level ter-
race adjacent to Carmel Valley Road of approximately
21 acres contains an equestrian center, including a barn,
outside stalls, a training ring, a residence for employees,
and pastureland. A regiona park and a small coun-
ty-owned parcd lie to the west and northwest of the
property and to the south is a golf resort and lodge. Oth-
erwise the surrounding area is characterized by residen-
tial development. The zoning of the September Ranch
property is for residential development. The property is
governed by the Carmel Valey Master Plan (Master
Plan), which is part of the county's general plan. Under
the Master Plan, this amount of acreage would allow for
208 homes.

The September Ranch property is located within the
Carmel River watershed. The property's water needs
have been served by well water since the early 1930's. A
new well was installed in 1990. Additional wells were
installed in 1992 for purposes of data collection. A small
aquifer, or "sub-basin," underlies the 21-acre terrace on
the property. It was originally thought by the owners to
be a separate aquifer, isolated from the main Carmel
Valley aquifer. However testing during the environmen-
tal review for this project determined that this sub-basin
was not entirely separate and that there was some water
exchange between it and the Carmel Valley aquifer. The
Carmel Valley aquifer is a primary source of water for
the Monterey Peninsula.
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It is well documented that water availability is a
critical problem throughout Monterey County (the
County) and in Carmel Valley in particular. In 1988, the
County passed Ordinance No. 3310, finding that because
of expanded water usage "the potentia exists that Mon-
terey County's allocation of water will be exhausted so as
to pose an immediate threat to the public health, safety,
or welfare." In 1995, the State Water Resources Control
Board issued Order No. 95-10 and related Decision No.
1632. Order No. 95-10 found that the Califor-
niaAmerican Water Company (Cal-Am), which was the
principal supplier of water to the Monterey Peninsula,
had diverted excess water from the Carmel River basin
"without a valid basis of right," causing environmental
harm. Cal-Am was ordered to substantialy limit its di-
versions, to mitigate the environmental effects of its
excess usage and to develop a plan for obtaining water
legally. Decision No. 1632 similarly found that "existing
diversions from the Carmel River have adversely af-
fected the public trust resourcesin theriver." The Master
Plan also recognized the serious water shortage in the
Carmel Valley and set the standard for development until
a solution was found. In Policy 54.1.7, the Master Plan
found that without an additional water supply, such as
from a proposed dam project, "development will be li-
mited to vacant lots of record and already approved
projects. All development which requires a water supply
shall be subject to County adopted water alocation
and/or ordinances applicable to lands in the Carmel Val-
ley Master Plan area.”

The Morgens family has owned the September
Ranch property since the 1960s. In 1995 James Morgens
formed a partnership called September Ranch Partners
for the purpose of developing the property. The partner-
ship submitted its development application to the County
in June of 1995. The proposal was for 100 single-family
lots and 17 moderate income housing units. The applica-
tion included a September Ranch Water Supply Plan,
which called for Cal-Am to supply potable water. How-
ever, the month after the project application was submit-
ted, the State Water Resources Control Board adopted
Order No. 95-10, which cut back Cal-Am's diversion of
water from the Carmel River basin and essentially forec-
losed its ability to provide water for new projects.

The Draft EIR

On August 4, 1995, the County issued its initial
study for the September Ranch project, and the notice of
preparation of the EIR was filed the same day. The draft
EIR was published over two years later, on October 27,
1997.

The draft EIR recognized existing policies regarding
water resources in the Carmel River valley. It stated that
potable water for the project was to be provided by a



small mutual water system, independent of the Cal-Am
water system, which would supply water pumped from
wells on the September Ranch property. It noted that
because there was potential groundwater flow between
the September Ranch sub-basin and the adjacent Carmel
Valley aquifer, "pumping in the September Ranch basin
has the potential to affect water levels in areas of the
Carmel Valley alluvium." Furthermore, "any increase in
the impacts to the [Carmel Valley] agquifer would be
considered an adverse environmental impact given the
water supply problems in the Carmel Valley area." Any
impact reducing flow to the Carmel Valley aguifer was
"potentially significant." As mitigation for this impact,
the draft stated that water demand for the project must be
limited to existing water use on the property.

The draft EIR included a discussion of "Existing
Water Demand" for the property. It stated that there was
"limited historic data" to determine actual water usage
over the years; however Monterey Peninsula Water
Management District (MPWMD) records from 1991 to
1996 showed that water use on the property ranged from
a low of 0.40 acrefeet in 1995 to a high of 40.68
acre-feet in 1993. There was no data prior to 1991. The
draft reported that the applicants were "establishing pas-
ture on approximately 21 acres' of the property. Irriga-
tion was an allowable use of well water for the property.
Based on the assumption that these 21 acres were irri-
gated, the draft EIR then determined "for the purposes
of assessing impacts' that an estimate of existing water
use for the September Ranch property was 45 acre-fest
per year. This was based on an estimated 2 acre-feet for
each of the 21 acres of pastureland plus 3 acre-feet used
by the existing equestrian center and residence. The 2
acre-feet per acre was an estimate for irrigated pasturel-
and taken from MPWMD guidelines for irrigated lands
in the area and from a 1985 Pajaro Valley Irrigation Re-
port.

Water demand for the project as proposed for 117
residences was calculated at 61.15 acre-feet per year.
This resulted in an increase of approximately 16.15
acre-feet per year over the existing estimated usage of 45
acre-feet per year. The draft EIR explained that the
groundwater storage in the September Ranch sub-basin
was more than adequate to supply the increased water
demand during wet or normal weather conditions. How-
ever, the sub-basin supply would be vulnerable during a
sustained drought of more than five years, which the
draft concluded was a significant impact that must be
mitigated. Furthermore, increased pumping on the Sep-
tember Ranch property could delay or reduce subsurface
groundwater recharge to the Carmel Valley aquifer. Al-
though this reduction would be a "small percentage" of
the overall groundwater recharge in the Carmel Valley
aquifer, the draft EIR acknowledged that "any impact

Page 3

reducing flow to the Carmel Valley aquifer is potentially
significant." The draft concluded that in order to mitigate
the impact of increased pumping, the project applicants
would either have to limit water project demand to the
baseline of 45 acre-feet per year--either by reducing
density or by ingtituting conservation measures--or they
would have to provide an offsetting pumping reduction
of 16.2 acre-feet per year elsewhere within the Carmel
Valley basin.

The draft EIR was circulated for public review and
comments were received from agencies, associations and
members of the public during the 45-day review period.
The comments included numerous responses to the base-
line water use figure. Letters from local property owners
indicated that the pasturelands on the property had not
been irrigated historically, but that the applicants had
only recently begun irrigating since the application
process had commenced. A comment from the Monterey
County Department of Health pointed out that the actual
amount of pastureland was significantly less than 21
acres and further that the draft EIR had stated only 11.6
acreswere currently irrigated.

In their responses to these comments the EIR con-
sultants indicated that the figures regarding water usage
were obtained from the project applicants: "This EIR has
relied on production information provided by the appli-
cant, well production records available in the recent
past and the extrapolation of a reasonable estimate of
water use based upon irrigated acres of land on the site.”
The responses further explained that the applicants had
"stated that this area has been irrigated in the past, al-
though there is no documentation available to confirm
this." The responses acknowledged that "in the recent
past only 11.6 acres wereirrigated. "

The applicants aso submitted further information
and studies which indicated that irrigated pastureland
actually could require as much as 6 acre-feet per year per
acre. Furthermore, they represented that they had recent-
ly used approximately 23 acre-feet of water to irrigate
approximately 11.6 acres of the terrace for only 14
weeks. This, they calculated, would compute to 95
acre-feet per year for the entire 21-acre pasture. Howev-
er, according to the MPWMD, "this use would be higher
than any other documented pasture irrigation in Carmel
Valley."

TheFinal EIR

The comments and responses were incorporated into
the final EIR, dated March 6, 1998. In its anaysis of
baseline water usage, the final EIR reiterated that no do-
cumentation existed that could confirm historical water
usage on the September Ranch. The EIR noted that
comments to the draft EIR had suggested both higher and
lower amounts than the estimate of 45 acre-feet per year.



The final EIR continued to use 45 acre-feet per year as a
baseline for purposes of assessing impacts, explaining
that "this EIR attempts to provide a reasonable baseline
based upon information of historic use provided by the
applicant and a water demand factor for irrigated pastu-
reland accepted by local water agencies (2.0 AF/acre,
MPWMD)." However, the EIR then suggested that the
Board could accept "additional documentation” and
could revise this baseline figure higher or lower. Wheth-
er the baseline were set higher or lower, mitigation
would require that "[n]o post-project water use will be
allowed greater than the baseline (or an acceptable offset
for thisuse [will] be required).”

The final EIR included an updated water production
data chart compiled from MPWMD records, showing
metered water production on the property through 1997.
This chart showed that water production had reached a
new high of 78.34 acre-feet in 1997. However, the chart
explained that approximately 52 of this 78.34 acre-feet
were produced during a47-day period of aquifer testing.

Using the 45 acre-feet per year figure that had been
determined to be a "reasonable" baseline figure, the fina
EIR reached the same conclusions as the draft. It
found that the project as proposed would result in in-
creased pumping of approximately 16.2 acre-feet over
baseline use. Postproject water use greater than identified
baseline levels was a significant impact that would re-
quire mitigation: either reducing water production for the
project to baseline conditions or providing an offsetting
pumping reduction within the Carmel Valley basin.

The Supplemental Final EIR

The County belatedly forwarded the draft EIR to the
State Clearinghouse on March 4, 1998, which required a
second 45-day review period and generated further
comments. The responses to these comments were added
as "Volume 2" to the finad EIR, dated May 27, 1998.
Thisis also referred to as the "Supplement to Final EIR,"
or the supplemental EIR. The supplemental EIR included
extensive comments by the State Water Resources Con-
trol Board (SWRCB) regarding the EIR's conclusions
about groundwater recharge. These comments indicated
that groundwater recovery under normal conditions
would be worse than depicted in the EIR and stated that
appropriation of water from the aquifer underlying the
September Ranch would be subject to the permitting
authority of the SWRCB. In response, the applicants then
wrote to the SWRCB asserting that they had riparian
rights which could be utilized for the project. The
SWRCB's reply indicated the various qualifications un-
der which the project could be considered for riparian
rights.

The responses in the supplemental EIR addressed,
among other things, these asserted riparian rights, which
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neither the draft EIR nor the final EIR had discussed.
The supplemental EIR explained that "although the
project applicants originally identified that they would be
using 'percolating groundwater' under the project site, a
subsequent letter has clarified their intent to provide wa-
ter to their proposed project under their 'riparian’ rights.”
The new material went on to explain the differences be-
tween groundwater rights, riparian rights and appropri-
ative rights. The supplemental EIR noted that it could not
confirm the property's riparian status and that the
SWRCB had not yet made a determination as to the va
lidity of any claimed riparian right. A new mitigation
measure was added in the supplemental EIR, requiring
that the applicants either provide assurance of a valid
riparian claim or secure a permit for an appropriative
water right from the SWRCB.

On June 22, 1998, after the supplemental EIR was
issued, the attorney for the applicants informed the
County Planning Department that the applicants had
ownership rights to a 10-acre parcel of land along Car-
mel Valey Road, known as the Berube parcel. The ap-
plicants had recently purchased the stipulated right to
pump approximately 32 acre-feet of water per year from
this property. The attorney asserted that pumping on the
Berube parcel could be reduced if mitigation of the im-
pact of water use for the September Ranch project were
necessary. An appropriative permit is not required in
order to use a reduced pumping offset.

Citizen Committees

Pursuant to local ordinance, the September Ranch
project was presented to the Carmel Valley Citizens
Subdivision Evaluation Committee to evaluate the
project for compliance with the Carmel Valley Master
Plan. On May 18, 1998, the Committee gave the project
a faling score of 44 percent in the category of wa
ter/hydrology. The county's land use advisory committee
reviewed the project in June of 1998 and voted for denial
because it concluded that the project did not comply with
Master Plan policies relating to water supply and traffic.

Planning Commission Decision

On September 30, 1998, the County Planning Com-
mission (Planning Commission) voted to deny the pro-
posed project, based in part on concerns about water
impacts. The Planning Commission voted to approve a
smaller project with 49 residential units and 7 inclusio-
nary units, which was described as the environmentally
superior project in the final EIR. The Planning Commis-
sion did not accept the approach used in the EIR to de-
termine baseline use by computing an average estimated
use of two acre-feet per year per acre for irrigated pas-
ture. Instead the Planning Commission relied on actual
water production records for the September Ranch for
the most recent year, namely 1997. It found this figure to



be 26.34 acre-feet (a total of 78.34 acre-feet less 52
acre-feet attributed to aquifer testing), and therefore
recommended that the project density be reduced accor-
dingly so that there would be no increase in pumping
over baseline level. The Planning Commission found that
the reduced density project was necessary to ensure that
impacts to the Carmel River alluvia aquifer were re-
duced to alevel of insignificance. A hearing for review
of the Planning Commission decision was then set before
the Monterey County Board of Supervisors for Decem-
ber 1, 1998.

Supplemental Information and Errata

On November 19, 1998, additional information was
submitted by the environmental consultants, entitled
"Supplemental Information and Errata for the Septem-
ber Ranch Project Environmental Impact Report.” This
supplemental material discussed the reduced density al-
ternative of 49 units adopted by the Planning Commis-
sion, and noted that information provided by the appli-
cants had indicated that this alternative was economically
unfeasible.

The errata also contained a further discussion of
baseline water usage, recognizing once again that "if the
project were to exceed the amount of water used on the
site under existing or baseline conditions, a significant
unavoidable impact would occur due to potential region-
al water impacts.” It explained that the EIR had deter-
mined the baseline of 45 acre-feet per year by using a
"standard water demand factor for irrigated pastureland"
based on irrigation formulas and representations by the
applicants that "there was an established practice of irri-
gation on the site." The MPWMD and the County Envi-
ronmental Health Department, however, had requested
that the EIR consider an alternative that used only "do-
cumented past year water use," which was the approach
taken by the Planning Commission. This had resulted in
afigure of 26.34 acre-feet per year.

The errata concluded that baseline could be estab-
lished either by using an assigned water demand factor
for irrigated pastureland, as the EIR had done, or by re-
lying on recent records of water production. Referring to
a newly updated chart of documented water use from
1991 to 1999, the errata then set forth a calculation of
baseline water use for various combinations of years: for
1998-1999, average use was approximately 43 acre-feet
per year; for 1997-1999, the figure was 51 acre-feet per
year; for 1993-1999, average use was approximately 30
acre-feet per year. The supplemental material again em-
phasized that the EIR required that "post-development
water production from the September Ranch aquifer not
exceed identified pre-project baseline levels.™

The staff report to the Board was prepared the next
day, November 20, 1998, and it attached the Supple-
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mental Information and Errata, as well as the supple-
mental final EIR, and further supplemental information
from the applicants regarding the Berube property. The
staff prepared a revised Board resolution, dated Decem-
ber 1, 1998. The staff recommended that the Board mod-
ify the subdivision evaluation committee's failing score
in the category of water/hydrology and give the project a
passing score. This recommendation was based on the
fact that the applicants had since identified the Berube
property as a source for offset pumping, and the staff had
secured evidence from the applicants documenting the
availability of water use on the Berube parcel sufficient
to provide the necessary mitigation of the impact of
pumping water over baseline for the September Ranch
property. Because the Supplemental Information and
Errata and the new information on the Berube property
were made available just prior to the Board hearing, the
opportunity for public comment and response was li-
mited.

The Decision of the Board of Supervisors

On December 1, 1998, the Board conducted a public
hearing and decided, on separate three-to-two votes, to
certify the EIR, to modify the failing score of the subdi-
vision evaluation committee, and to adopt the findings
and conditions of approval for amodified project. Rather
than 100 market-rate units and 17 inclusionary units as
initially proposed, the Board approved 94 market-rate
units and 15 inclusionary units. Recognizing the re-
quirement that project water use be limited to baseline
conditions, the Board "selected 51 acre-feet per year as
the baseline water use amount.” This figure was derived
from an average of water use on the property during the
past three reporting years-1997, 1998, and 1999--and
was based on the updated chart and information provided
in the Supplemental Information and Errata. The Board
found that the water demand of the reduced-density
project as approved was 57 acre-feet per year. Thus only
6 acre-feet per year were needed to offset the increase
over baseline. As a condition of approval of the project,
the applicants were to provide an offsetting reduction in
pumping on the Berube parcel to ensure that water de-
mand on the Carmel Valley aquifer did not increase as a
result of the project.

On December 21, 1998, a county clerk published the
findings and conditions of the Board in resolution No.
98-500. This resolution contained several changes to the
Board's findings and conditions that were taken from
material submitted to the clerk by the attorney for Sep-
tember Ranch after the Board had adjourned.

The Mandate Proceeding

Two petitions for administrative mandate were filed
in superior court, by the Save Our Peninsula Committee,
*eta., and by Sierra Club et al., challenging the certifi-



cation of the EIR and the findings of the Board. The
court consolidated the cases for a court trial, which was
held on July 1 and July 6, 1999. The court issued a leng-
thy "Intended Decision” on September 1, 1999, which it
adopted as its statement of decision. The court concluded
that the Board's findings as to baseline water conditions
were not supported by substantial evidence; that the
Board's findings that there was a long-term water supply
in the form of riparian rights were legally inadequate and
not supported by the evidence; that the EIR contained no
environmental analysis of the use of an off-site water
source to offset water usage over baseline; and that the
EIR failed to adequately consider mitigation of the traffic
impacts of the project at the intersection of Highway 1
and on two other segments of Carmel Valley Road.

3 Two parties in this action, Ed Leeper and
Save Our Peninsula Committee, were dismissed
following a demurrer sustained without leave to
amend. The remaining petitioner, Responsible
Consumers of the Monterey Peninsula, is still a
party and is the respondent in appea No.
H020900.

The court entered judgment in favor of petitioners
in both actions and issued a writ of mandate remanding
the matter back to the Board and ordering the Board to
vacate resolution No. 98-500 and to vacate the certifica-
tion of the EIR. The Board was ordered to take no further
action to approve the project without first preparing, cir-
culating, and considering an EIR that was legally ade-
guate with regard to its analysis of the water and traffic
issues delineated in the statement of decision. In light of
itsruling on water and  traffic issues, the court found the
petitioners other objections to the project approva and
to the EIR were moot, but could be revived depending on
the Board's actions on remand. * Attorney fees were
awarded to petitioners.

4  As to the asserted changes made to the
Board's findings after the Board had adjourned,
the trial court noted that the record revealed "nu-
merous instances' where the applicants' attorney
had prepared critical documents for county plan-
ners. The court disapproved such a practice and
pointed out that the County had indicated it had
"recognized the problem and taken appropriate
action."

Real parties in interest September Ranch Partners
and James Morgens appeal. ®* They argue that the EIR
was legally sufficient and that the Board's determinations
regarding water supply impacts and mitigation and traffic
mitigation were supported by substantial evidence. Real
parties also appea the orders awarding attorney fees.
They argue that if the judgment is reversed, the orders
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awarding attorney fees must also be reversed. The
County did not appeal and no cross-appeals were filed by
petitioners.

5 The two petitions were consolidated only for
administrative purposes at trial. Therefore, two
separate appeals were filed. The two appeals have
been consolidated here for the limited purposes of
filing the administrative record, oral argument
and decision.

ISSUES
Sandard of Review

In a mandate proceeding to review an agency's de-
cision for compliance with CEQA, the scope and stan-
dard of our review are the same as the trial court's, and
the lower court's findings are not binding on us. (San
Joaquin Raptor/Wildlife Rescue Center v. County of Sa-
nislaus (1994) 27 Cal. App. 4th 713, 722 [32 Cal. Rptr.
2d 704].) We review the administrative record to deter-
mine whether the agency prejudicially abused its discre-
tion. (Laurel Heights Improvement Assn. v. Regents of
University of California (1993) 6 Cal. 4th 1112,
1132-1133 [26 Cal. Rptr. 2d 231, 864 P.2d 502].)
"Abuse of discretion is established if the agency has not
proceeded in a manner required by law or if the determi-
nation or decision is not supported by substantial evi-
dence” (Pub. Resources Code, 8§ 21168.5; Laurel
Heights Improvement Assn. v. Regents of University of
California (1988) 47 Cal. 3d 376, 392, fn 5 [253 Cal.
Rptr. 426, 764 P.2d 278]; County of Amador v. El Do-
rado County Water Agency (1999) 76 Cal. App. 4th 931,
944 [91 Cal. Rptr. 2d 66].) "Substantial evidence" is
defined in the CEQA Guidelines © as "enough relevant
information and reasonable inferences from this informa:
tion that a fair argument can be made to support a con-
clusion, even though other conclusions might also be
reached. Whether a fair argument can be made . . . isto
be determined by examining the whole record before the
lead agency. Argument, speculation, unsubstantiated
opinion or narrative [or] evidence which is clearly erro-
neous or inaccurate . . . does not constitute substantial
evidence." (Guidelines, § 15384, subd. (a).) The agency
is the finder of fact and we must indulge all reasonable
inferences from the evidence that would support the
agency's determinations and resolve al conflicts in the
evidence in favor of the agency's decision. (Western
Sates Petroleum Assn. v. Superior Court (1995) 9 Cal.
4th 559, 571 [38 Cal. Rptr. 2d 139, 888 P.2d 1268].) In
reviewing an agency's decision to certify an EIR, we
presume the correctness of the decision. The project op-
ponents thus bear the burden of proving that the EIR is
legally inadequate. (Al Larson Boat Shop, Inc. v. Board
of Harbor Commissioners (1993) 18 Cal. App. 4th 729,
740 [22 Cal. Rptr. 2d 618]; Barthelemy v. Chino Basin



Mun. Water Dist. (1995) 38 Cal. App. 4th 1609, 1617
[45 Cal. Rptr. 2d 688].)

6 The CEQA Guiddines are found at Califor-
nia Code of Regulations, title 14, section 15000
et seq. (hereafter Guidelines).

While we are guided by these deferential rules of
review, we must also bear in mind that the overriding
purpose of CEQA is to ensure that agencies regulating
activities that may affect the quality of the environment
give primary consideration to preventing environmental
damage. (Laurel Heights Improvement Assn. v. Regents
of University of California, supra, 47 Cal. 3d at p. 390.)
CEQA is the Legislature's declaration of policy that all
necessary action be taken "'to protect, rehabilitate, and
enhance the environmental quality of the state.' " (Id. at
p. 392; Pub. Resources Code, § 21000.) "The EIR isthe
heart of CEQA" and the integrity of the process is de-
pendent on the adequacy of the EIR. (County of Inyo v.
Yorty (1973) 32 Cal. App. 3d 795 [108 Cal. Rptr. 377];
Sutter Sensible Planning, Inc. v. Board of Supervisors
(1981) 122 Cal. App. 3d 813 [176 Cal. Rptr. 342].) ""The
ultimate decision of whether to approve a project, be that
decision right or wrong, is anullity if based upon an EIR
that does not provide the decisionmakers, and the public,
with the information about the project that is required by
CEQA." [Citation.] The error is prejudicial 'if the failure
to include relevant information precludes informed deci-
sionmaking and informed public participation, thereby
thwarting the statutory goals of the EIR process.' " (San
Joaquin Raptor/Wildlife Rescue Center v. County of Sa-
nislaus, supra, 27 Cal. App. 4th at pp. 721-722; Galante
Vineyards v. Monterey Peninsula Water Management
Dist. (1997) 60 Cal. App. 4th 1109, 1117 [71 Cal. Rptr.
2d 1]; County of Amador v. El Dorado County Water
Agency, supra, 76 Cal. App. 4th at p. 946.) When the
informational requirements of CEQA are not complied
with, an agency has failed to proceed in "a manner re-
quired by law" and has therefore abused its discretion.
(Pub. Resources Code, 8§ 21168.5, 21005, subd. (a);
County of Amador v. El Dorado County Water Agency,
supra, 76 Cal. App. 4th at p. 946; Environmental Plan-
ning & Information Council v. County of El Dorado
(1982) 131 Cal. App. 3d 350, 355 [182 Cal. Rptr. 317].)

In sum, athough the agency's factual determina
tions are subject to deferential review, questions of in-
terpretation or application of the requirements of CEQA
are matters of law. (Galante Vineyards v. Monterey Pe-
ninsula Water Management Dist., supra, 60 Cal. App.
4th 1109, 1117; County of Amador v. El Dorado County
Water Agency, supra, 76 Cal. App. 4th at pp. 952-956;
San Joaquin Raptor/Wildlife Rescue Center v. County of
Sanislaus, supra, 27 Cal. App. 4th at pp. 728-729.)
While we may not substitute our judgment for that of the
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decision makers, we must ensure strict compliance with
the procedures and mandates of the statute. (Citizens of
Goleta Valley v. Board of Supervisors (1990) 52 Cal. 3d
553, 564 [276 Cal. Rptr. 410, 801 P.2d 1161].)

WATER ISSUES

The EIR in this case recognized the serious water
concerns in the Carmel Valley and acknowledged the
state and local policies seeking to limit any new devel-
opment that would result in increased water pumping
affecting the Carmel Valley aluvial aquifer. In consider-
ation of these concerns, the analysis of water issues in
the EIR rested on the premise that any increase in water
pumping above preproject levels would constitute an
adverse and significant environmental impact, mandating
mitigation. No one disputes this general premise. Rather,
it is the determination of the preproject or baseline wa
ter use, against which the water demands of the project
are to be measured, that is at the center of the controver-
sy here. We turn to this issue first and to severa ques-
tions which must necessarily be resolved along with it. Is
the determination of baseline water use a policy decision,
properly addressed to the discretion of the decisionmak-
ing agency, or does CEQA require that baseline use be
established in the EIR? Was the EIR's estimate of base-
line water use for irrigated pastureland supported by the
evidence? Was the Board's determination that baseline
water use in this case was 51 acre-feet per year supported
by evidence in the record? And what is the time at which
a baseline for water use is properly determined? Is it at
the beginning of the environmental review process or at
the end when the project is approved?

We next address two additional and related water
issues. whether the EIR adequately analyzed off-site
pumping reduction on the Berube property as mitigation
of any increased water usage over baseline, and whether
the EIR adequately discussed the applicants asserted
riparian rights as along-term water source.

Basdline

Appellants argue that the determination of a baseline
condition is a matter of policy to be resolved by the
agency, based on the information and analysis provided
in the EIR. Appellants remind us that the EIR is only an
informational document and that the agency is the deci-
sion maker. (County of Inyo v. City of Los Angeles
(1977) 71 Cal. App. 3d 185, 189 [139 Cal. Rptr. 396].)
Here the preparers of the EIR ultimately found that the
question of "the establishment of a baseline use and mi-
tigations based upon this baseline" raised policy implica-
tions best addressed to the Board's discretion. Appellants
argue that this was proper because the EIR contained an
array of evidence regarding baseline and a variety of
suggested formulas for determining baseline. The



Board's choice of a particular formula was therefore
within its discretion and was supported by the evidence.

Respondents argue that the baseline environmental
conditions must be established in the EIR itself. Without
a determination and description of the existing physical
conditions on the property at the start of the environ-
mental review process, the EIR cannot provide a mea
ningful assessment of the environmental impacts of the
proposed project. (Pub. Resources Code, §8 21100, subd.
(a), 21060.5; Environmental Planning & Information
Council v. County of El Dorado, supra, 131 Cal. App. 3d
at p. 354.) "Before the impacts of a project can be as-
sessed and mitigation measures considered, an EIR must
describe the existing environment. It is only against this
baseline that any significant environmental effects can
be determined.” (County of Amador v. El Dorado County
Water Agency, supra, 76 Cal. App. 4th at p. 952; Guide-
lines, 88 15125, subd. (a), 15126.2, subd. (a).)

There is some merit in both of these positions.
Because the chief purpose of the EIR is to provide de-
tailed information regarding the significant environmen-
tal effects of the proposed project on the "physical condi-
tions which exist within the area," it follows that the ex-
isting conditions must be determined, to the extent poss-
ible, in the EIR itself. (Pub. Resources Code, § 21060.5;
Environmental Planning & Information Council v.
County of El Dorado, supra, 131 Cal. App. 3d at p. 354;
Galante Vineyards v. Monterey Peninsula Water Man-
agement Dist., supra, 60 Cal. App. 4th at p. 1122.) On
the other hand, the agency has the discretion to resolve
factual issues and to make policy decisions. If the deter-
mination of a baseline condition requires choosing be-
tween conflicting expert opinions or differing methodol-
ogies, it is the function of the agency to make those
choices based on all of the evidence. (Barthelemy v.
Chino Basin Mun. Water Dist., supra, 38 Cal. App. 4th
1609, 1617.)

If an EIR presents alternative methodologies for de-
termining a baseline condition, however, we believe
CEQA requires that each alternative be supported by
reasoned analysis and evidence in the record so that the
decision of the agency is an informed one. We further
find that the EIR must set forth any analysis of alterna
tive methodologies early enough in the environmental
review process to alow for public comment and re-
sponse. This is particularly important in a case such as
this, where water issues were a matter of widespread
public concern, and where the determination of the figure
for baseline water usage dictated the density of the
project.

Here the draft EIR initially established a baseline
of 45 acre-feet per year, based on the representation by
the owners that 21 acres were irrigated, although the EIR
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acknowledged that the record contained "no documenta-
tion" showing any substantia irrigation prior to 1997.
Furthermore, having estimated a baseline figure and
having used that figure throughout the EIR to assess the
project's impacts, the EIR consultants ultimately referred
the baseline determination to the Board, to be decided as
a matter of "policy." At the very end of the environmen-
tal review process, the Board was invited to choose
among various cal culations compiled from updated water
meter readings on the property. But some of these fig-
ures, athough generated from recent pumping on the
property, did not reflect water actually used for irrigating
the property. We conclude, as explained more fully be-
low, that this treatment of baseline water use violated the
basic principles of CEQA, which require that an EIR
start with a description of "the existing environment.”
(County of Amador v. El Dorado County Water Agency,
supra, 76 Cal. App. 4th at p. 952.)

Respondents argue that since there was no docu-
mentation to support the EIR's threshold determination
that the September Ranch property was irrigated pastu-
reland, baseline water use should properly have been set
at a figure that more closely represented water actually
used historically on the property. The evidence was in-
deed sparse on this subject. There was some evidence
that the property had been farmed prior to 1950. After
that time, the equestrian uses began. However, accounts
from neighborsin the area indicated that the pasturelands
were not regularly irrigated during this time. Although
the MPWMD has required well reports since 1980, there
were no reports on this property. The applicants indi-
cated at trial that the old well had not been used for at
least 10 years before 1990, when a new well was in-
stalled. Records starting in 1991 show a temporary aqui-
fer test was conducted in 1991 and produced 1.20
acre-feet. In the following year 40.68 acre-feet were
pumped. However this too was all for aquifer testing.
Over the next three years prior to the submission of the
development application in this case, water production
totals were 11.58 acre-feet, 0.40 acre-feet, and 1.08
acre-feet.

We have no abjection to the EIR's methodology of
estimating historical water use on property where no
documentation is available to verify actual use. But esti-
mating water used for irrigation where there was no sub-
stantial evidence to show that the property was in fact
irrigated does not accurately reflect existing conditions.
Appellantss argument that it was entitled to use this
amount of water for irrigation is not the same as actual
use. As various courts, including this one, have held, the
impacts of the project must be measured against the "real
conditions on the ground.” (City of Carmel-by-the Sea v.
Board of Supervisors (1986) 183 Cal. App. 3d 229, 246
[227 Cal. Rptr. 899]; Environmental Planning & Infor-



mation Council v. County of El Dorado, supra,131 Cal.
App. 3d at p. 354, County of Amador v. El Dorado
County Water Agency, supra, 76 Cal. App. 4th at p. 952;
Galante Vineyards v. Monterey Peninsula Water Man-
agement Dist., supra, 60 Cal. App. 4th at p. 1122.)

We are mindful that judicial review does not allow
for areweighing of the evidence and that "determinations
in an EIR must be upheld if they are supported by sub-
stantial evidence." (Barthelemy v. Chino Basin Mun.
Water Dist., supra, 38 Cal. App. 4th 1609, 1620.) How-
ever, "[an EIR must focus on impacts to the existing
environment, not hypothetical situations.” (County of
Amador v. El Dorado County Water Agency, supra, 76
Cal. App. 4th at p. 955.) And "unsubstantiated opinion or
narrative . . . does not constitute substantial evidence.”
(Guidelines, § 15384, subd. (a).) Here it would appear
that the only evidence that the terrace on the September
Ranch property was irrigated pasture was the representa-
tion of the applicants themselves, who clearly had a
vested interest in establishing a water use baseline high
enough to allow the project to go forward.

On this record, we must question the premise ac-
cepted in the EIR, that pre-project water usage on the
September Ranch property was for irrigating the pastu-
reland. Furthermore, in response to public comments that
the draft EIR's estimated water use did not reflect the
actual use, the EIR stated that "the request for documen-
tation for historic useis referred to decision makers." We
are concerned by this apparent delegation of duty to the
decision makers to gather the necessary information to
support a determination of baseline water use. We be-
lieve CEQA requires that the preparers of the EIR con-
duct the investigation and obtain documentation to sup-
port a determination of preexisting conditions. (See, e.g.,
San Joaquin Raptor/Wildlife Rescue Center v. County of
Sanidlaus, supra, 27 Cal. App. 4th 713, 727-729.) This
isacrucia function of the EIR.  If further investigation
would have uncovered documentary evidence regarding
the historical use of water on the property, that was the
province of the EIR and not the Board. And while the
Board is entitled to accept or reject evidence or to adopt
one methodology over another, the EIR's estimate of
baseline by using a standard formula for irrigated pastu-
reland must be based on substantial evidence that this
property could be characterized asirrigated pastureland.

Even if we were to accept the EIR's initial premise
that an estimate of water used for irrigable lands was
appropriate in this case, in the absence of documentary
evidence to establish actual use, the EIR's baseline anal-
ysis reveals further, and in our view more critical, in-
adequacies. After determining a "reasonable baseline" of
45 acre-feet per year, and after using this figure
throughout the draft and final EIR "for the purposes of
assessing impacts,” the EIR ultimately retreated from this
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estimate and deferred to the Board to determine baseline
usage based on an entirely different methodology. In the
Supplemental Information and Errata, which was sub-
mitted to the County just prior to the Board meeting, the
EIR consultants suggested for the first time that a base-
line determination of water use could be established el-
ther by using a "standard water demand factor for irri-
gated pastureland,” as the EIR had done, or by using do-
cumented water meter records showing water production
in recent years.

The water production chart for the property showed
that after the development application was submitted in
this case in the summer of 1995, water production on the
property increased substantially. In 1996 and 1997, ex-
tensive aquifer testing was done. For 1997, water pro-
duction was measured at 78.34 acre-feet. In 1998, water
production was 34.04 acre-feet and for the partia re-
porting year of 1999, just before the Board hearing, it
was up to 41.14 acre-feet. The Supplemental Information
and Errata then suggested severa possible combinations
and averages of these production numbers, one of which,
51 acre-feet per year, was the figure eventually selected
by the Board.

This figure was a departure, both numerically and
methodologically, from the 45 acre-feet per year that had
been developed as the baseline figure by the consultants
and had been used throughout the EIR process. And
since it first appeared in supplemental information sup-
plied to the County shortly before the Board convened,
there was little opportunity for public comment and
meaningful response as to either the methodology or the
evidence to support the figures used. Furthermore, the
supplemental information contained little meaningful
analysis as to why any of the suggested calculations
might represent a reasonable determination of baseline
water usage for irrigating this property. Indeed it appears
that several of the figures on the water production chart
do not represent water actually used for irrigating the

property.

For example, the 51 acre-feet per year figure se-
lected by the Board was an average of water meter read-
ings in the past three years, including 1997. The figure
for 1997 is 78.34 acre-feet. However, the chart clarifies
that "[o]f this total, about 52 acre-feet were produced
during a 47 day period of aquifer testing . . .. The re-
mainder, 26.34 acre-feet is the amount accepted by the
MPWMD as the water production for irrigation in RY
[reporting year] 1997." (Italics added) Even though only
26.34 acre-feet was actually used for irrigation, the EIR
advised that the Board "could accept the actual water
production amount, the full 78.34 AF/yr, or deduct the
amount of water used for aquifer testing (52 AF), as re-
guested by the MPWMD to account for the anomaly of
the aquifer testing." This reasoning is clearly faulty. A



baseline figure must represent an environmental condi-
tion existing on the property prior to the project. Thereis
simply no justification for using a total of 78.34 acre-feet
of water as part of a baseline calculation for this proper-
ty, when the evidence was that 52 acre-feet of this
amount was pumped for the purpose of aquifer testing
and was discharged into the Carmel River.

By inviting the Board to pick from an array of num-
bers to determine an important aspect of the baseine
environmental setting, the EIR failed to fulfill its func-
tion of providing information and analysis of environ-
mental impacts. In a recent case involving a massive
water project that proposed to divert 17,000 acre-feet of
water from three high Sierra lakes, the court found the
EIR's baseline analysis to be inadequate, on similar facts.
(County of Amador v. El Dorado County Water Agency,
supra, 76 Cal. App. 4th at 953.) In County of Amador,
the EIR's discussion of baseline conditions consisted of a
recitation of month-end lake levels for the three lakes. It
failed to explain how those lake levels were maintained,
the historical duration and timing of the water releases,
and the impacts on fishery resources and recreational
uses. The court found that the lake level figures aone
were insufficient to describe the existing water release
program. The court noted that "this is not a case involv-
ing conflicting expert opinions about historical opera-
tion." (I1d. at p. 954.) Rather the EIR simply presented
data without meaningful analysis. The court in County of
Amador underscored the "importance of an adequate
baseline description, for without such a description,
analysis of impacts, mitigation measures and project al-
ternatives becomesimpossible.” (Id. at p. 953.) The court
concluded that "[a]n adequate EIR requires more than
raw data; it requires also an anaysis that will provide
decision makers with sufficient information to make in-
telligent decisions." (Id. at p. 955; see also Guidelines, §
15151.)

The EIR in this case similarly provided raw data, in
the form of recent water meter figures for the September
Ranch property, and then invited the Board to select a
baseline from among several suggested combinations of
these figures. As in County of Amador, this was not a
case where the Board was called upon to perform its dis-
cretionary function of resolving a factua dispute or
choosing from conflicting expert opinions or methodolo-
gies regarding water usage. Instead thiswasan arbitrary
process, involving arithmetic rather than analysis. The
Board was permitted to make the crucial determination
of baseline water use by choosing from a selection of
numbers, some of which did not represent water actually
used to irrigate the property. And this occurred at the
very end of the environmental review process, thus
avoiding public scrutiny and precluding the meaningful
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comparison of preproject and postproject conditions re-
quired by CEQA.

This brings us to the question whether it was
proper in any event to rely on water production figures
generated at the end of the environmenta review
process, rather than at the beginning, to determine a
baseline figure. The relevant Guideline at the time of the
environmental review for the September Ranch project
was section 15125, which provided: "An EIR must in-
clude a description of the environment in the vicinity of
the project, as it exists before the commencement of the
project, from both a local and regional perspective.”
(Guidelines, former § 15125, subd. (a), italics added.)
Appellants take the italicized words to mean immediately
before the project is approved and permits are issued.
Respondents contend that existing conditions must be
evaluated as closely as possible to the date the notice of
preparation of the EIR is filed, as that is the date the
project is officialy commenced within the meaning of
CEQA. They maintain that an EIR cannot adequately
analyze the impacts on the environment if it does not
start with a description of the physical conditions exist-
ing on the property at the beginning of the environmental
review.

A subsequent amendment to section 15125 of the
Guidelines supports respondents' interpretation. Section
15125, subdivision (a), now provides. "An EIR must
include a description of the physical environmental con-
ditions in the vicinity of the project, as they exist at the
time the notice of preparation is published, or if no no-
tice of preparation is published, at the time environmen-
tal analysis is commenced . . . . This environmental set-
ting will normally constitute the baseline physical condi-
tions by which a lead agency determines whether an im-
pact is significant." (Italics added.) Furthermore, section
15126.2 now provides as follows: "In assessing the
impact of a proposed project on the environment, the
lead agency should normally limit its examination to
changes in the existing physical conditions in the af-
fected area as they exist at the time the notice of prepara-
tion is published, or where no notice of preparation is
published, at the time environmental analysis is com-
menced." These amendments reflect and clarify a central
concept of CEQA, widely accepted by the courts, that the
significance of a project's impacts cannot be measured
unless the EIR first establishes the actual physical condi-
tions on the property. (County of Amador v. El Dorado
County Water Agency, supra, 76 Cal. App. 4th at p. 953;
Environmental Planning & Information Council v.
County of El Dorado, supra, 131 Cal. App. 3d at p. 354;
City of Carmel by-the- Sea v. Board of Supervisors, su-
pra, 183 Cal. App. 3d 229.) In other words, baseline de-
termination is the first rather than the last step in the en-
vironmental review process.



We adopt this genera rule. We also agree with ap-
pellants, however, that the date for establishing baseline
cannot be a rigid one. Environmental conditions may
vary from year to year and in some cases it is necessary
to consider conditions over a range of time periods. In
some cases, conditions closer to the date the project is
approved are more relevant to a determination whether
the project'simpacts will be significant. (See Mira Monte
Homeowners Assn. v. County of Ventura (1985) 165 Cal.
App. 3d 357 [212 Cal. Rptr. 127].) For instance, where
the issue involves an impact on traffic levels, the EIR
might necessarily take into account the normal increase
in traffic over time. Since the environmental review
process can take a number of years, traffic levels as of
the time the project is approved may be a more accurate
representation of the existing baseline against which to
measure the impact of the project. (See, eg. Fairview
Neighbors v. County of Ventura (1999) 70 Cal. App. 4th
238 [82 Cal. Rptr. 2d 436] [maximum estimated traffic
was appropriate baseling].) Even in the case before us, if
the more recent water production figures could be shown
to represent a continuation of preproject water usage,
such figures might be relevant to a determination of
baseline water conditions. However, here the more recent
figures consisted primarily of aquifer testing where water
was pumped and released into the river. Water which
was pumped for irrigation in 1997, 1998, and 1999 was a
significantly higher amount than in the previous six rec-
orded years. Thus these recent figures do not appear to
represent a normal fluctuation in usage over time, as ap-
pellants suggest.

Furthermore, there are sound reasons for determin-
ing baseline water use in this particular case as of the
time of the commencement of the environmental review.
Here the environmental review process spanned three
and a half years. During that time it became apparent that
the water supply for this project was a critical issue. A
state water board decision precluded a hookup with the
local water company. State and local policy restricted
development that would increase pumping in the Carmel
Valey basin. And pumping tests established that the
sub-basin underlying the property was not separate from
the Carmel Valley aquifer. Because any water used by
the project in excess of baseline would constitute a sig-
nificant adverse impact, it was clear that the baseline
figure would dictate the amount of allowable density for
the project.

Production of water on the property during the
lengthy environmental review process was controlled by
the applicants. It was in their interests to elevate water
production figures in order to establish as high a baseline
as possible. While we do not speculate as to whether this
occurred, we believe water production figures generated
towards the end of the environmental review process
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must be regarded with some caution in these circums-
tances. Their relevance to baseline conditions would de-
pend on whether they are representative of the amount of
water historically produced for use on the property. The
better approach, however, would be to follow the general
rule expressed in the Guidelines and cases that baseline
conditions are normally to be determined as of the time
environmental review is begun. This most closely de-
scribes the environment "as it exists before the com-
mencement of the project." (Guidelines, former §
15125, subd. (a).)

Cases cited by appellants do not support the propo-
sition that baseline is determined at the end rather than at
the beginning of the environmental review. In River-
watch v. County of San Diego (1999) 76 Cal. App. 4th
1428 [91 Cal. Rptr. 2d 322], the court found that the EIR
did not need to consider a baseline date some 12 years
prior to the commencement of the project, in order to
account for previous unlawful activity by the owners that
had degraded the property. Riverwatch does not address
the question raised here, whether the baseline conditions
should be established as of the beginning or the end of
the environmental review process.

The court in Riverwatch did state as a general prin-
ciple that environmenta impacts should be examined "in
light of the environment as it exists when a project is
approved.” (Riverwatch v. County of San Diego, supra,
76 Cal. App. 4th at p. 1453.) However, in context it ap-
pears the court was simply rejecting the notion that the
baseline should be set a number of years earlier than the
commencement of the current project. Moreover, the
authorities relied on in Riverwatch do not support the
view that baseline should be determined as of the date
of project approval. Bloom v. McGurk (1994) 26 Cal.
App. 4th 1307 [31 Cal. Rptr. 2d 914] did not involve
preparation of an EIR but rather addressed the question
of baseline for purposes of determining a categorical
exemption from CEQA. That case in turn relied on City
of Carmel-by-the-Sea v. Board of Supervisors, supra,
183 Cal. App. 3d 229. In City of Carmel we stated that
"[i]n assessing the impact of [a] rezoning, it is only logi-
cal that the local agency examine the potential impact on
the existing physical environment." (Id. at p. 246.) In the
context of that case our meaning was that the agency
must examine the impact of the project as against the
physical conditions on the subject property, as opposed
to measuring the potential impact against a draft general
plan. We said nothing expressly about whether the exist-
ing conditions are to be determined at the beginning or at
the end of the environmental review process. However
our statement in City of Carmel clearly implies that mea-
ningful environmental review must proceed at the outset
from a determination of the property's existing physical
conditions.



We believe that this is the correct interpretation of
CEQA as applied to this case. This view is supported by
the courts and by the Guidelines, and is consistent with
the central function of the EIR, to inform decision mak-
ers about the impacts of the proposed project on the ex-
isting environment. (County of Amador v. El Dorado
County Water Agency, supra, 76 Cal. App. 4th at pp.
952-956; County of Inyo v. City of Los Angeles (1981)
124 Cal. App. 3d 1, 9 [177 Cal. Rptr. 479]; Environ-
mental Planning & Information Council v. County of El
Dorado, supra, 131 Cal. App. 3d at p. 354; City of Car-
mel-by-the-Sea v. Board of Supervisors, supra, 183 Cal.
App. 3d at p. 246.) An EIR in which a baseline water use
determination is elastic and can be modified by the
Board at the end of the environmental review process
without benefit of analysis or public participation does
not fulfill this function.

If an EIR fails to include relevant information and
precludes informed decisionmaking and public participa-
tion, the goals of CEQA are thwarted and a prejudicial
abuse of discretion has occurred. (Serra Club v. Sate
Bd. of Forestry (1994) 7 Cal. 4th 1215, 1236 [52 Cal.
Rptr. 2d 19, 876 P.2d 505]; Fall River Wild Trout
Foundation v. County of Shasta (1999) 70 Cal. App. 4th
482, 492 [82 Cal. Rptr. 2d 705]; County of Amador v. El
Dorado County Water Agency, supra, 76 Cal. App. 4th at
p. 954; Pub. Resources Code, § 21005, subd. (a).) "Our
role here, as a reviewing court, is not to decide whether
the board acted wisely or unwisely, but simply to deter-
mine whether the EIR contained sufficient information
about a proposed project, the site and surrounding area
and the projected environmental impacts arising as a
result of the proposed project or activity to alow for an
informed decision . . . ." (San Joaquin Raptor/Wildlife
Rescue Center v. County of Stanislaus, supra, 27 Cal.
App. 4th at p. 718.) Based on these guiding principles,
we conclude here that the EIR was inadequate in its
baseline discussion in several respects: by failing to
investigate and present evidence to support the assump-
tion that the preproject use of water on the property was
for irrigation; by introducing a new methodology for
baseline determination at the end of the environmental
review process without any informational discussion or
opportunity for public review; and by inviting the Board
to select a baseline among water production figures with
no meaningful analysis and no showing that the figures
represented water actually used on the property consis-
tent with historical use. Because of these inadequacies,
the Board's decision setting baseline water use at 51
acre-feet per year was not supported by the evidence
and was an abuse of discretion.

Off-site Pumping Reduction on the Berube Property

Although the EIR had indicated that any increased
water pumping over baseline would have to be mitigated
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either by reducing the project density or by reducing
pumping elsewhere within the Carmel Valley basin, the
applicants did not identify an offsetting pumping location
until well after the comment periods had closed. In June
of 1998, the attorney for the applicants informed the
County that the applicants had recently acquired pump-
ing rights to approximately 32 acre-feet of water per year
on the 10-acre Berube parcel. The Berube property was
located further up Carmel Valey Road approximately
two miles away from the September Ranch property. The
information about the Berube parcel was contained in the
Supplemental  Information and Errata, which was sub-
mitted to the Board just prior to the hearing along with
staff recommendations. It was on the basis of the identi-
fication of the Berube parcel that staff recommended that
the Board modify the failing score given to the project by
the subdivision evaluation committee in the category of
water/hydrology.

As a condition of approval of the project, the Board
required that the applicants reduce pumping on the Be-
rube property in order to offset project water demand
over baseline. All that was required of the applicants was
to show proof of control of the water rights on the offset
parcel, and evidence of a deed restriction mandating re-
duction, subject to approval by the MPWMD and the
director of environmental health. No permit would be
necessary to secure this offset mitigation.

Comments received during the circulation of the
draft EIR expressed concerns about the precedent-setting
impacts of using offset water credits at another location
in the Carmel Valley to mitigate increased pumping at
the site of the project. Among other things, such a policy
would take water from property capable of being irri-
gated for agricultural purposes. The Monterey County
Environmental Health Department commented that "if
[water credit transfers] will be used in the final EIR, then
the EIR should aso analyze the precedent setting im-
pacts throughout the valley for al properties that are
capable of being irrigated for pasture, grapes, crops etc."
The health department noted that it would be "crucial" to
analyze the specifics and enforcement mechanisms of
any off-site pumping offset to make sure the reduction
property was situated so that there was a nexus between
the offset and the increased pumping for the project. The
health department urged that the site be identified as
soon as possible so that it could be analyzed for feasibil-
ity and the necessary findings could be made. In re-
sponse to these comments, the EIR agreed that there
must be a"nexus’ between the impact and the mitigation.
If off-site pumping were to be used as mitigation, the
reduction must be "an actual reduction in documented
current water use, not smply a reduction on potential
future pumping.”



After the applicants had identified the Berube prop-
erty as an offset pumping reduction site, the County's
chief environmental health officer wrote to the planning
director. He pointed out that there had been no discus-
sion of this property in the EIR. He also noted that "off-
sets do not necessarily provide water 'savings " and may
not be sufficient to provide proof of a long-term water
supply. The supplemental material for the EIR provided
no response and contained no further discussion of the
effects of this offsetting pumping reduction on the Be-
rube property. Other concerns were expressed as to the
validity of the water rights on the Berube property, and
the question whether the impacts of overpumping at one
site are in fact balanced out by refraining from pumping
at a different site miles away. There was no analysis of
the historic usage at the Berube property or whether the
offset would result in an actual reduction of pumping or
would ssimply be a"paper credit.”

The trial court found that the Board's approval of
this mitigation measure was not supported by the evi-
dence because there was no environmental analysis in
the EIR of the impacts of the pumping reduction on the
Berube parcel and no analysis of the broader issues that
were raised in numerous comments as to whether this
offsetting mitigation resulted in potential cumulative
growth-inducing impacts.

Appellants argue that the EIR is not required to
discuss the environmental effects of mitigation measures.
They contend that substantial evidence supports the
Board's determination that the pumping offset would
mitigate the impacts of any increased pumping without
causing any new significant impacts. We disagree with
these contentions. An EIR is required to discuss the im-
pacts of mitigation measures. At the time of the envi-
ronmental review in this case, former section 15126 of
the Guidelines provided that "if a mitigation measure
would cause one or more significant effectsin addition to
those that would be caused by the project as proposed,
the effects of the mitigation measure shall be discussed[,]
but in less detail than the significant effects of the project
as proposed.” (Guidelines, § 15126, former subd. (c).) ’
Furthermore, section 15126, former subdivision (g), pro-
vided that the growth-inducing impact of the proposed
action must be discussed in the EIR, including "the ways
in which the proposed project could foster economic or
population growth, or the construction of additional
housing, either directly or indirectly, in the surrounding
environment." ® (See also San Joaquin Raptor/Wildlife
Rescue Center v. County of Stanislaus, supra, 27 Cal.
App. 4th at p. 734 [EIR inadequate for failing to address
off-site impacts of a project].)

7 This same language now appears in Guide-
lines section 15126.4, subdivision (a)(1)(D).
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8 This language now appears in Guidelines
section 15126.2, subdivision (d).

Appellants argue that sufficient information about
the Berube property was provided with the errata, shortly
before the Board meeting. This documentation, however,
does not make up for the lack of analysisin the EIR. (See
Environmental Defense Fund, Inc. v. Coastside County
Water Dist. (1972) 27 Cal. App. 3d 695, 706 [104 Cal.
Rptr. 197].) As county counsel conceded at trial, there
was no discussion in the EIR of the impacts of transfer-
ring water credits "because the issue of the water transfer
came towards the end of the process." If, subsequent to
the period of public and interagency review, the lead
agency adds "significant new information” to an EIR, the
agency must issue new notice and must "recirculate” the
revised EIR, or portions thereof, for additional commen-
tary and consultation. (Pub. Resources Code, § 21092.1;
Guidelines, § 15088.5, subd. (a); Laurel Heights Im-
provement Assn. v. Regents of University of California,
supra, 6 Cal. 4th 1112) The revised environmental
document must be subjected to the same "‘critical evalu-
ation that occurs in the draft stage,' " so that the publicis
not denied an "' "opportunity to test, assess, and evauate
the data and make an informed judgment as to the valid-
ity of the conclusions to be drawn therefrom."' " (Sutter
Sensible Planning, Inc. v. Board of Supervisors, supra,
122 Cal. App. 3d 813, 822.)

In light of the atmosphere of public concern about
the water shortage in the Carmel Valley, and the focused
concerns expressed in the comments calling for an anal-
ysis of the feasihility of any specific offset pumping site
to provide actual mitigation, we believe the identification
of the Berube parcel late in the environmenta review
process warranted further discussion and analysis and an
opportunity for public response. Although the Board
may exercise its discretion as to the viability of a policy
allowing for off-site water credits as mitigation for in-
creased pumping in the valley, and as to the feasibility of
the Berube property in particular for this purpose, it must
do so on the basis of information collected and presented
in the EIR and subjected to the test of public scrutiny. A
revised EIR must include a discussion of the Berube
parcel, the history of water pumping on this property and
its feasibility for providing an actual offset for increased
pumping on the September Ranch property, as well as
the growth-inducing effect of a policy of offset pumping
reduction in the Carmel Valley.

Riparian Rights

The issue whether the September Ranch property
had valid riparian rights and could utilize them to support
a private water system for the subdivision also arose late
in the environmental review process and suffers from a
similar lack of analysis. During the second period for



circulation and comment the SWRCB wrote that the ap-
plicants would need an appropriative rights permit to
pump water because "the aluvium underlying the Sep-
tember Ranch is part of the Carmel River subterranean
stream." The applicants then asserted for the first time in
a letter dated May 2, 1998, that the property had a ripa-
rian right, which ran with the land and entitled them to
use water from the subterranean stream without an ap-
propriative permit. Neither the draft EIR nor the revised
EIR had mentioned such aright. The SWRCB responded
that a valid riparian right could be utilized for project
purposes, if such a right existed, but that no determina
tion had yet been made as to such aright.

The supplemental EIR (vol. 2) added a discussion of
riparian rights. A valid riparian right can be established
if: 1) the property is contiguous to the water course; 2)
the property is within the watershed of the water course;
and 3) the riparian right has not been severed through
subdivision or separate conveyance. The supplemental
EIR concluded that the September Ranch was "at least
partialy contiguous to the water course” namely the
Carmel River subterranean stream flow, and that the
property was located within the Carmel River watershed.
A title search indicated, and county counsel later con-
firmed, that the 891-acre September Ranch was a single
lot of record. Thus there had been no severing of riparian
rights. An early deed showed, however, that September
Ranch's riparian rights may have been subordinated to a
predecessor utility of Cal-Am. The supplemental EIR
reported that riparian rights entitle the owner to use "the
amount of water that can be reasonably and beneficially
used on the riparian parcel" without applying for a per-
mit. In times of shortage a riparian owner must share
water with other riparian users, but its rights are superior
to the rights of appropriators.

The supplemental EIR clarified that whether the
water right was riparian or appropriative, any increase of
water use over preproject use would be a significant en-
vironmental impact requiring mitigation. In the final
changes and corrections to the EIR, mitigation measure
7b was added, which required "either the assurance of a
valid riparian claim or the requirement that the applicants
secure a permit for an appropriative water right from the
State Water Resources Control Board." But this mitiga
tion measure was not included in the conditions of ap-
proval in the Board's resolution certifying the EIR.

The tria court pointed out humerous factual and le-
gal issues, as well as policy concerns, that the court be-
lieved remained to be resolved before any determination
could be made that the property owners have riparian
rights sufficient to guarantee a long-term water supply
for this project. Even if ariparian right were established,
the court found that the approval of a private water sys-
tem for a large subdivision, based on a subterranean ri-
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parian right under only one portion of the property,
could set an undesirable precedent and have a
growth-inducing effect. This, the court found, was a po-
tential cumulative impact which should have been con-
sidered and discussed in the EIR. The court concluded
that "the failure of the EIR to consider potential growth
inducing and/or other cumulative impacts of the use of
alleged subterranean riparian rights' was error. Conse-
quently, the Board's findings approving a long-term wa-
ter supply for the project, to the extent those findings
were based on the existence of valid subterranean ripa-
rian rights, were not supported by substantial evidence.
The judgment granting the writ of mandate directed the
preparation of an EIR that properly analyzed whether
water rights existed for the project.

Appellants argue that the court erred in ordering that
the EIR analyze the legalities of their riparian water
rights, contending that CEQA does not require any such
analysis. Appellants maintain that as a matter of water
law, their land has riparian rights to the subterranean
streamflow without having to obtain a permit. Further-
more, they argue, the EIR explained that whether the
water use is based on an appropriative right or ariparian
right, the physical impact is still the same. In either case
if the project's water use exceeds the preproject use, mi-
tigation is required. Finally, they claim that the petition-
ersin this case waived any water rights claims by failing
to brief them before the trial court.

First, there is no basis for finding that petitionersin
this case waived claims regarding water rights issues.
These issues were adequately raised in briefing and ar-
gument before the trial court. Any failure to fully devel-
op arguments can be attributed in part to the fact that the
applicants asserted their intent to utilize their riparian
rights very late in the environmental review process. As
in the previous section, the late introduction of this
theory and new information resulted in an incomplete
analysis in the EIR. Furthermore, there was no opportu-
nity for meaningful public comment and response.

"The purpose of requiring public review is ' "'to
demonstrate to an apprehensive citizenry that the agency
has, in fact, analyzed and considered the ecological im-

plications of its action."" . . ."' . . . Public review permits
accountability and ' "i

informed self-government."' . . .
'Public review and comment . . . ensures that appropriate
alternatives and mitigation measures are considered, and
permits input from agencies with expertise' . . . Thug],]
public review provides the dual purpose of bolstering the
public's confidence in the agency's decision and provid-
ing the agency with information from a variety of experts
and sources.” (Schoen v. Department of Forestry & Fire
Protection (1997) 58 Cal. App. 4th 556, 573-574 [68
Cal. Rptr. 2d 343], citations omitted.) The primary rea
son that public comment is solicited is so that potential



significant adverse effects of the project can be identified
"at the earliest possible time." (Laurel Heights Improve-
ment Assn. v. Regents of University of California, supra,
6 Cal. 4th at p. 1129.) The requirement in Public Re-
sources Code section 21092.1 that an EIR be recirculated
when "significant new information” is added is not in-
tended "to promote endless rounds of revision and recir-
culation of EIR's. Recirculation is intended to be [the]
exception, rather than the genera rule." (Laurel Heights
Improvement Assn. v. Regents of University of Califor-
nia, supra, 6 Cal. 4th at p. 1132.) We believe the excep-
tion appliesin all of the circumstances of this case.

The supplemental EIR presented new and signifi-
cant information regarding the applicants' asserted ripa
rian right, which raised important water issue questions.
If the validity of such a right were determined, would
this entitle the applicants to rights superior to those of
appropriative water users? How would these rights be
superior? How would this affect other riparian water
users in the area during times of drought? If the exercise
of ariparian right would not require a permit, but would
be subject only to arule of "reasonable use," how is wa
ter use regulated and controlled? Can a riparian right
underlying one portion of the property be the basis for a
private mutual water company providing water to the
entire subdivision? Does the exercise of such a right
create a precedent for other subdivisions and thus result
in a growth-inducing impact? |s the exercise of ariparian
right, which may justify an expanded use of water, con-
sistent with local policies limiting water for new devel-
opment? Were further mitigation measures warranted?
For example, the supplemental EIR added a mitigation
measure requiring that the applicants either provide as-
surance of avalid riparian claim or secure an appropriat-
ive permit from the SWRCB. The fact that this mitiga-
tion measure was not carried over into the Board's final
resolution only illustrates the difficulties presented by
adding significant changes late in the EIR process.

In sum, we believe the addition of this new informa-
tion regarding the asserted riparian right as a basis for
long-term water supply for this project changed the EIR
"in away that deprive[d] the public of a meaningful op-
portunity to comment upon a substantial adverse envi-
ronmental effect of the project or a feasible way to miti-
gate or avoid such an effect." (Laurel Heights Improve-
ment Assn. Inc. v. Regents of University of California,
supra, 6 Cal. 4th at pp. 1129-1130; Serra Club v. Gilroy
City Council (1990) 222 Cal. App. 3d 30 [271 Cal. Rptr.
393].) We agree with appellants that the final decision
determining county policy on thisissue is a matter of the
Board's discretion. However, the EIR must provide suffi-
cient information to make the exercise of this discretion
an informed one.

TRAFFIC ISSUES
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Traffic issues center around the EIR recommending,
and the Board adopting, the payment by the applicants of
in-lieu fees into county traffic impact fee programs as
mitigation for traffic increases attributed to the project.

The Carmel Valley Road traffic impact fee program
is designed to respond to cumulative growth in traffic by
generating the funds needed for construction of im-
provements along Carmel Valley Road. The road is di-
vided into segments with assigned traffic thresholds.
Projected traffic increases that will cause a threshold to
be crossed trigger the need for improvements designed to
return the segment to an acceptable level of service. The
fee impact program thus enables the County to collect
fees and add roadway improvements as new develop-
ment increases traffic to unacceptable levels.

The traffic analysisin the draft EIR indicated that on
two segments of Carmel Valley Road, segments 6 and 7,
the projected traffic increase from the September Ranch
project, plus traffic from already approved projects,
would exceed the threshold, thus triggering the need for
improvements. As to segment 7, which included the
frontage along the September Ranch property, the thre-
shold would be exceeded with existing traffic and pro-
jected traffic from projects aready approved but not yet
built out. The draft found that the traffic increase over
the threshold was a significant impact, which could be
reduced through the implementation of Carmel Valley
Road improvements. As mitigation, the project appli-
cants would be required to pay fees to the County, as
established in the traffic impact fee program for Carmel
Valley Road.

The Carmel Valley Road traffic impact fees imposed
on the project were based on a traffic impact fee ordin-
ance adopted by the Board in 1992. The fee program was
enacted to enable the County to fund improvements to
Carmel Valley Road on a "pay-as-you-go basis' and to
avoid a moratorium affecting development within the
Carmel Valley area. Prior to the issuance of any building
permit, a traffic mitigation fee was to be paid into a sep-
arate interest-bearing account, to be used "for road and
street improvements to Carmel Valley Road generaly
consistent with the Carmel Valley Master Plan. .. " Ina
1995 resolution the County adopted a traffic mitigation
fee schedule for all new development along Carmel Val-
ley Road. New development was to be assessed $ 16,000
per unit, plus annual increases tied to the construction
cost index. The traffic mitigation program calls for regu-
lar monitoring of Carmel Valley Road traffic conditions
to determine when traffic thresholds along the various
segments are reached. The draft EIR found that it was up
to the County "to determine the nature and timing of the
required improvements to Carmel Valley Road."



A second problem area for traffic involved the in-
tersections aong Highway 1 in the vicinity of Carmel
Valley Road. The draft EIR found that the level of ser-
vice at severa of these intersections was currently subs-
tandard during peak hours. The County, in conjunction
with the California Department of Transportation (Cal-
Trans), had prepared a program of interim improvements
to address these deficiencies. According to one study,
these operational improvements were designed to main-
tain an acceptable level of service or better at four inter-
sections along Highway 1 and to support a 27 percent
growth in peak hour traffic. The EIR found that unless
these proposed interim improvements to Highway 1 were
implemented, the traffic increase from this project and
other approved projects in the area would "exacerbate
unacceptable levels of service of roadways and intersec-
tionsin the vicinity of Carmel Valley Road and Highway
1...." Asmitigation, the project applicants were to pay
to the County, prior to the issuance of building permits, a
pro rata share toward the cost of 12 interim Highway 1
improvements. The draft further found, however, that
cumulative impacts would eventually require long-range
solutions, such as the proposed Hatton Canyon Freeway
or the widening of Highway 1.

The final EIR included updated traffic counts, which
did not change the statistics significantly. The previous
conclusions regarding the two segments of Carmel Val-
ley Road were still valid. Recommended mitigation, as
before, involved the payment of fees to the County pur-
suant to its traffic impact fee program.

The intersections along Highway 1 continued to op-
erate at unacceptable levels. Comments from CalTrans
expressed "great concerns' over the project generating
additional traffic along Highway 1, a corridor that al-
ready operated at an unacceptable level of service. Ac-
cording to CalTrans, the level of service in that area was
not likely to improve significantly until the Hatton Can-
yon Freeway was built. CalTrans urged that the Septem-
ber Ranch project not be approved until this freeway was
completed. ° The EIR's response to these comments in-
dicated that interim improvements would provide
short-term congestion relief pending the construction of
the Hatton Canyon Freeway. The EIR provided further
that as the decisionmaking body "it is up to the Board
of Supervisors to decide when the improvements are
scheduled to be completed.”

9 The Hatton Canyon Freeway has not gone
forward due to local opposition. At oral argu-
ment, respondents represented that state funding
for this project has been diverted to other uses.

The final EIR noted that the Board and the Trans-
portation Agency for Monterey County had developed a
"Deficiency Plan" calling for 12 operational improve-

Page 16

ments along Highway 1. The EIR acknowledged that the
additional traffic generated by the September Ranch
project would cause a significant impact on traffic vo-
lumes at these intersections unless the proposed interim
improvements to Highway 1 werein place. State fund-
ing for these improvements was to be supplemented with
county funds pursuant to the traffic impact fee program.
The final EIR recommended that traffic impacts be miti-
gated by payment by the developer of a pro rata share of
the 12 interim improvements to Highway 1 prior to the
issuance of building permits.

The Board adopted these fee payment mitigation
measures as conditions of approval and also required that
the applicants install various circulation improvements
on Carmel Valley Road at the entrance to the project,
provide a safe transit stop convenient to the entrance,
dedicate a right-of-way for future widening of the road,
and implement a trip-reduction program. The Board de-
termined that because of the delay in the construction of
the Hatton Canyon Freeway, the 12 interim improve-
ments in the vicinity of Carmel Valley Road and High-
way 1 would be implemented and would be funded
through collection of Carmel Valley Road traffic impact
fees to supplement CaTrans funds. In addition, the
Board determined that the project would be phased so
that no more than 50 lots could be developed prior to the
completion of Highway 1 interim road improvement No.
5, "or another traffic solution for Highway 1 is ap-
proved." Improvement No. 5 was the planned construc-
tion of dual right-turn lanes onto Highway 1.

Petitioners argued that the mitigation proposed by
the EIR and adopted by the Board was inadequate in that
the in-lieu fees did not readily trandate into actual im-
provements. They contended that the fees were not likely
to result in improvements, considering that the traffic
problems were long standing and that the County had
failed to act to implement improvements in the past, de-
spite assurances that new projects would not be approved
unless the infrastructure was in place to support such
projects. Furthermore, allowing the County to determine
"the nature and timing" of the improvements was no
guarantee that the fees would go to the improvements
needed in the areas where the project caused significant
impacts. Petitioners argued that the EIR failed as an in-
formational document because it failed to tie the fee mi-
tigation plan to the actual physical impacts of the
project on the environment. They claimed the EIR miti-
gation plan must identify the nature of specific im-
provements and their timing and how the improvements
would mitigate the impact of the increased traffic. And
finally they claimed that the Board's approva of the
project with the adoption of these mitigation measures
created an inconsistency with the traffic policy in the
Master Plan.



The trial court agreed with these arguments. The
court acknowledged that in-lieu fees are appropriate in
some cases, but reasoned that after the critical threshold
is reached or surpassed and the improvements have still
not been implemented such fees are no longer adequate
mitigation. The court focussed on the County's previous
interpretation of policy No. 39.1.6 of the Master Plan, as
represented by county counsel in prior litigation involv-
ing the Master Plan. Policy No. 39.1.6 of the Master
Plan, adopted in 1986, provides that "[e]very effort
should be made to obtain funding and proceed with con-
struction of the Hatton Canyon Freeway at the earliest
possible date." However, if after five years of allocation
the freeway has not been built, "the Board shall limit
further development until the freeway is under construc-
tion." In litigation challenging the approval of the Master
Plan, county counsel represented that this policy meant
that "'if . . . the infrastructure is not available to support
growth, growth will not be permitted.' " Specifically, if
the Hatton Canyon Freeway were not funded and other
mitigation measures were not implemented the County's
alternative would be "'not to approve development unless
there isinfrastructure to support it." "

The trial court noted that 12 years had passed since
the approval of the Master Plan and that the time for "ac-
tion, not words' HAD COME. THE COURT CON-
CLUDED: "With respect to the intersection of Highway
One and the other two segments of Carmel Valley Road
which have reached the 'threshold' trigger, the EIR
should have specifically considered when in fact the im-
provements are to be done and whether that time period
is feasible. The County should have made specific find-
ings as to whether they are going to be done and when. If
the improvements are not to be done in the immediate
future, then, in accordance with the [Master Plan], de-
velopment must be limited or action taken to amend the
plan.”

Appellants argue that the EIR's traffic analysis and
mitigation measures complied with CEQA, that substan-
tial evidence supported the Board's conclusion that traffic
impacts would be mitigated, and that the Board's inter-
pretation of Master Plan policy No. 39.1.6 was within its
discretion and was reasonable. We agree with appellants.

First, we restate our standard of review here. Our
task is to determine whether the agency prejudicialy
abused its discretion either by not proceeding in the
manner required by law or by making a decision not
supported by substantial evidence. (Pub. Resources
Code, § 21168.5; Laurel Heights Improvement Assn. v.
Regents of University of California, supra, 47 Cal. 3d at
p. 392.) We presume the correctness of the agency's de-
cision and the petitioners thus bear the burden of proving
that the EIR is legally inadequate or that the record does
not contain substantial evidence to support the agency's
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decision. (Al Larson Boat Shop, Inc. v. Board of Har-
bor Commissioners, supra, 18 Cal. App. 4th at p. 740;
Barthelemy v. Chino Basin Mun. Water Dist., supra, 38
Cal. App. 4th at p. 1617.) The substantial evidence
rule does not require certainty; substantial evidence is
"enough relevant information and reasonable inferences
from this information that afair argument can be made to
support a conclusion, even though other conclusions
might also be reached." (Guidelines, § 15384, subd. (a).)
Where the dispute is whether adverse affects could be
better mitigated, we do not weigh the evidence and de-
termine who has the better argument. (Laurel Heights
Improvement Assn. v. Regents of University of Califor-
nia, supra, 47 Cal. 3d at p. 392-393.) "We have neither
the resources nor scientific expertise to engage in such
analysis, even if the statutorily prescribed standard of
review permitted usto do so." (Id. at p. 393.)

CEQA requires that an EIR indicate the ways in
which a project's significant effects can be mitigated, by
setting forth "mitigation measures proposed to minimize
significant effects on the environment." (Pub. Resources
Code, §8 21100, subd. (b)(3), 21002.1, subd. (a), 21061.)
The discussion should identify mitigation measures
which "could reasonably be expected to reduce adverse
impacts if required as conditions of approving the
project.” (Guidelines, former § 15126, subd. (c), now §
15126.4, subd. (8)(1)(A).) We believe the EIR adequate-
ly fulfilled these requirements. It contained a compre-
hensive traffic analysis that compared the total projected
traffic from this project, and from other projects in the
area that were approved but not built, against an estab-
lished capacity threshold for each road segment along
Carmel Valey Road and the intersections with Highway
1. It identified problem areas and described the programs
designed to address these areas of concern. And it rec-
ommended mitigation in the form of pro rata fees paid to
a traffic impact fee program established by county or-
dinance and designed to implement road improvements
as needed. Further recommended mitigation was con-
struction of safe transit stops, implementation of a trip
reduction program, installation of circulation improve-
ments at the entrances to the project site, and dedication
of a right-of-way for the widening of Carmel Valley
Road.

Fee-based infrastructure mitigation programs have
been found to be adequate mitigation measures under
CEQA. (See, eg., Russ Bldg. Partnership v. City and
County of San Francisco (1988) 44 Cal. 3d 839, 845
[244 Cal. Rptr. 682, 750 P.2d 324] [upholding transit
impact development fee]; San Franciscans for Reasona-
ble Growth v. City and County of San Francisco (1989)
209 Cal. App. 3d 1502 [258 Cal. Rptr. 267].) The CEQA
Guidelines also recognize that when an impact is not
unique to a single project, but is instead the result of cu-



mulative conditions, the only feasible mitigation may
involve adoption of ordinances or other regulations de-
signed to address the cumulative impact. (Guidelines, 8§
15130, subd. (c).) Section 15130 of the Guidelines now
specifically provides that an EIR may determine that a
project's contribution to a cumulative impact may be
mitigated by requiring the project "to implement or fund
its fair share of a mitigation measure or measures de-
signed to alleviate the cumulative impact.” (Guidelines, 8
15130, subd. (&)(3).) The trial court recognized that the
payment of fees and phased improvements was appropri-
ate, at least with respect to traffic impacts which have not
yet reached the threshold trigger.

Of course a commitment to pay fees without any
evidence that mitigation will actually occur is inade-
guate. (Kings County Farm Bureau v. City of Hanford
(1990) 221 Cal. App. 3d 692 [270 Cal. Rptr. 650].) In
the City of Hanford case, the city had found that certain
impacts on groundwater were insignificant, in reliance
on a "mitigation agreement" with the water district by
which the project applicant agreed to pay the district to
purchase water supplies to make up for amounts used by
the project. However, the record contained no evidence
indicating that any such water supplies were or would be
available. Consequently, the developer's promise to pay
the fees bore no connection to actual mitigation of im-
pacts. The court found that the EIR was inadequate in
this respect

Here, however, the collection of feeswas not an idle
act. The EIR reported that the County had adopted the
traffic impact fee program in order to fund improvements
to Carmel Valley Road. A citizens advisory committee,
the Carmel Valley Road Improvement Committee, had
studied potential road improvements and had reported to
the Board. Studiesin the EIR indicated that existing traf-
fic levels at all segments along Carmel Valley Road were
below the threshold at the time the EIR was completed.
Therefore, the requirement for improvements to bring the
service back to an acceptable level had not yet been trig-
gered. However, traffic projected from projects already
approved but not yet built would exceed the threshold on
segment 7. And both segments 6 and 7 would be ex-
ceeded when all approved projects plus the September
Ranch project were built out. Planned improvements
included intersection channelization and passing lanes on
segments 6 and 7, the two segments most affected by the
project in this case.

As to the intersections along Highway 1, where the
level of service was unacceptable at peak hours, the EIR
reported that the County had adopted, and the Monterey
County Transportation Agency had endorsed, a defi-
ciency plan to resolve congestion problems. Twelve inte-
rim improvements were proposed. At the time of the
final EIR one of the scheduled improvements had been
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completed and another, improvement No. 5, which was
specificaly identified in the Board's resolution, was
funded and scheduled for construction.

Thus with respect to the problem areas for traffic
identified in the EIR, the evidence indicated that road
improvement plans were in place and in some cases con-
struction was proceeding. A time schedule for improve-
ment was inherent in the County's traffic impact pro-
gram, in that it provided for improvements to be con-
structed as the traffic triggering the need for the im-
provements exceeded a projected threshold and the funds
to pay for the improvements were generated by the new
development.

We are not unsympathetic to concerns, voiced by the
trial court, about the County's failure to act in the past to
implement road improvements. We do not believe, how-
ever, that CEQA requires that the EIR set forth a
time-specific schedule for the County to complete speci-
fied road improvements. All that is required by CEQA is
that there be a reasonable plan for mitigation. (Sacra-
mento Old City Assn. v. City Council (1991) 229 Cal.
App. 3d 1011 [280 Cal. Rptr. 478]; see aso Laurel
Heights Improvement Assn. v. Regents of the University
of California, supra, 47 Cal. 3d 376, 418.) Furthermore,
we must presume and expect that the County will comply
with its own ordinances, and spend the fees it collects on
the appropriate improvements to the affected road seg-
ments. (See, e.g., Erven v. Board of Supervisors (1975)
53 Cal. App. 3d 1004, 1012 [126 Cal. Rptr. 285].) On
this record we find that the traffic impact mitigation fees
were sufficiently tied to the actual mitigation of the im-
pacts of increased traffic. We therefore conclude that the
EIR's discussion of traffic mitigation measures was ade-
guate and the Board's adoption of the conditions of ap-
proval was supported by the evidence.

Furthermore, we find that the Board's determina-
tion that the project was consistent with policy No.
39.1.6 of the Master Plan was not an abuse of discretion.
The relevant portion of the policy stated that the Board
"shall limit further development” until the Hatton Can-
yon Freeway was under construction. The EIR did not
find an inconsistency with this policy because interim
improvements were planned to maintain an acceptable
level of service pending the construction of the Hatton
Canyon Freeway, or another long-term plan, and because
the policy required only that further development be li-
mited, not that it was prohibited. The Board's resolution
did in fact provide limitations, requiring that develop-
ment of the project be phased to coincide with comple-
tion of identified interim improvements.

When we review an agency's decision for consis-
tency with its own general plan, we accord great defe-
rence to the agency's determination. This is because the



body which adopted the general plan policies in its leg-
idative capacity has unique competence to interpret
those policies when applying them in its adjudicatory
capacity. (City of Walnut Creek v. County of Contra
Costa (1980) 101 Cal. App. 3d 1012, 1021 [162 Cal.
Rptr. 224].) Because policies in a general plan reflect a
range of competing interests, the governmental agency
must be allowed to weigh and balance the plan's policies
when applying them, and it has broad discretion to con-
strue its policies in light of the plan's purposes. (Se-
guoyah Hills Homeowners Assn. v. City of Oakland
(1993) 23 Cal. App. 4th 704 [29 Cal. Rptr. 2d 182];
Greenebaum v. City of Los Angeles (1984) 153 Cal. App.
3d 391, 407 [200 Cal. Rptr. 237].) A reviewing court's
role "is simply to decide whether the city officials consi-
dered the applicable policies and the extent to which the
proposed project conforms with those policies." (Se-
guoyah Hills Homeowners Assn. v. City of Oakland, su-
pra, 23 Cal. App. 4th at pp. 719-720.)

Here, the EIR discussed the Master Plan, including
policy No. 39.1.6, and the Board expressly found that the
project was consistent with that policy. We find no abuse
of discretion. The purpose of policy No. 39.1.6. was to
prevent unacceptable increases in congestion at the in-
tersection of Highway 1 and Carmel Valey Road due to
new development until along-term plan such as the Hat-
ton Canyon Freeway could be implemented. Notwith-
standing the representations of counsel during litigation
in 1987, the policy did not prohibit all further develop-
ment until the freeway was built. We believe the Board
was entitled to exercise its discretion to determine what
limitations were appropriate in light of its review of cur-
rent levels of service, approved development and
planned interim improvements. *°

10 Respondents have raised severa further ar-
guments challenging other aspects of the EIR and
the Board's action. The trial court determined that
its judgment granting a peremptory writ of
mandate mooted any additional challenges, which
could be raised again depending on the Board's
action on remand. Respondents have not
cross-appealed and these further issues are not
before us at thistime.

DISPOSITION

The judgment granting a peremptory writ of
mandate is reversed in part and affirmed in part. The
matter is remanded to the superior court with directions
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that the court issue a new writ of mandate ordering the
Board to vacate resolution No. 98-500, including the
approval of any permits or entitlements for the project
described in that resolution, and to vacate the certifica-
tion of the EIR prepared in regard to the project. The
Board shall be ordered not to take any further action to
approve the project without the preparation, circulation
and consideration under CEQA of alegally adequate EIR
with regard to the water issues discussed in this opinion.

The revised EIR is to investigate and analyze the
baseline water conditions on the property at or around
the time of the commencement of the environmenta re-
view process for this project. Baseline water figures shall
reflect actual water use on the property, where possible,
and methodologies for determining baseline shall be
supported by evidence of actual water use on the proper-
ty or, where no documentation is available, by good faith
estimates of actual historical use.

The revised EIR is to discuss and analyze the
growth-inducing impact of mitigating increased pumping
over baseline with off-site pumping reduction, including
the loss of agricultural lands, and specifically the feasi-
bility of a pumping offset on the Berube parcel, includ-
ing water availability and pumping history on the Berube
parcel and whether there is an actual nexus between re-
duced pumping on that property and increased pumping
on the September Ranch property.

The revised EIR is to discuss and analyze the as-
serted riparian right of the applicants, including whether
such aright has been established, whether it entitles the
applicants to an expanded use of water in derogation of
the rights of other water usersin the area, whether such a
right may support a mutual water system serving the
entire subdivision, and whether the utilization of riparian
rights may result in a growth-inducing impact.

The portion of the superior court's judgment grant-
ing a writ of mandate and directing that the Board pre-
pare a revised EIR to include further discussion regard-
ing mitigation of traffic impactsis reversed.

The superior court's order awarding attorney fees is
hereby vacated. Upon remand, the court may issue a new
order, in light of our disposition herein, or may reinstate
the same order.

The parties are to bear their own costs on appeal.

Premo, Acting P. J., and Wunderlich, J., concurred.



