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SUNRISE-DOUGLAS/PRESERVE PROJECT SITE MAP

A Conceptual-Level Strategy for
Avoiding, Minimizing, & Preserving
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Sunrise-Douglas Community Plan Area
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L QUESTIONS PRESENTED FOR REVIEW

1. Did the City have adequate notice of objections to the
defective material incorporated into the challenged environmental impact
report (“FIR”) where the City incorporated the objections to the EIR
invalidated in Vineyard Area Citizens for Responsible Growth, Inc. v. City
of Rancho Cordova (2007) 40 Cal.4th 412, but chose not to wait for this
Court’s deciston in Vinevard before approving the project?

2. Do the challenged EIR and project have to be set aside as a
matter of law where they incorporate and would implement the same
material from the EIR invalidated by the Supreme Court in Vineyard?

3. Did the Court of Appeal apply an incorreet standard of review
by focusing on whether CNPS cited all of the evidence in the record of
proceedings, rather than determining whether the evidence in the record
supports the City’s approval of the EIR?

4. Did the Supreme Court decide in Vineyard that the California
Fnvironmental Quality Act (“CEQA™) affords greater protection to off-site
water supply resources than other environmental resources?

5. Under CEQA, as construed by this Court in Vineyard, may an
EIR for a construction project conclude that potentially significant impacts
have been reduced to less-than-significant levels based on the post-approval

development of mitigation measures?
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II.  RULE 8.500 AND 8.504 STATEMENTS

CNPS seeks the Supreme Court’s review of the opinion below to
seitle several umportant questions of law relating to CEQA’s procedural and
substantive requirements and this Court’s decision in Vineyard. (Rules of
Court, rules 8.500(b)(1), 8.504(b)(2).) Review should also be granted to
secure uniformity of the Court of Appeal’s decision below with 1) this
Court’s contrary decisions and rulings in Vinevard and 2) the Court of
Appeal’s contrary decisions and rulings in Friends of the Santa Clara River
v. Castaic Lake Water Agency (2002) 95 Cal.App.4th 1373 (consequences
of ncorporating invalid CEQA analysis into a later CEQA document);
Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48
Cal.App.4th 182 (unlawful deferral of CEQA analysis); and Gentry v. City
of Murrieta (1995) 36 Cal.App.4th 1359 (same). (/d.) CNPS timely filed a
Petition for Rehearing raising the points in this petition, which the Court of
Appeal denied. (Rules of Court, rules 8.500(c)(1), 8.504(b)(3).)

1. SUMMARY OF FACTS

‘The underlying facts and procedural history of this case are set forth
m the Court of Appeal’s decision below, attached as Exhibit 1 to this
Petition for Review. (Slip Op. pp. 4-12: Rules of Court, rule 8.504(b)4).)

The key facts for purposes of this Petition are as follows:
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A.  The “Preserve” Project Is a Development Project Located in the
Center of the Sunrise-Douglas Community Plan Area.

'The Preserve project is not a “preserve.” Rather, the Preserve
project proposes the development of 2,393 single-family units, 288 multj-
family units, and approximately 147,000 to 165,000 square feet of
commercial space, on a 530-acre site located in the heart of the Sunrise-
Douglas Community Plan area. (AR1:1) The project directly implements a
substantial portion of the long-term development envisioned by the
Sunrise-Douglas EIR set aside by this Court in Vineyard.'

B. The Preserve EIR Incorporates the Portions of the Sunrise-
Douglas EIR That Were Invalidated by This Courtin Vineyard.

The Preserve EIR incorporates and substantively rclics on the
Sunrise-Douglas EIR to declare that the Preserve project’s impacts

associated with 1) long-term water supply impacts, and 2) impacts to listed

" Sce diagram entitled “Sunrise-Douglas/Preserve Project Site Map™ at page
i, supra. The diagram at page ix, is a composite of maps in the record
{AR3:800; AR3:593, AR2:436, AR61:21328) that was used as an exhibit
by CNPS in its briefs at trial and on appeal (Rules of Court, rule
8.504(e)(1)(B)). The map depicts the Preserve project’s boundaries (inner
red box) 1n relation to 1) the Sunrise-Douglas Community Plan area (outer
vellow boundary); 2) the Sunridge Specific Plan area within the Sunrise-
Douglas area (red, hashed area along northern and western boundaries of
the SDCP); and 3) the agencies™ “Conceptual-Level Strategy™ (green
outlined areas, diagonally traversing Sunrise-Douglas arca from the
northeast to the southwest). The map’s tegend states that a total 0£261.39
acres of land must be preserved in the Preserve project arca (Zone 4) (o
establish a viable, regional conservation strategy for sensitive vernal pool
species and their obligate habitats within the overall SDCP area. As the
map graphically depicts, Zone 4 is critical not only for its own habitat
values, but also for its connectivity between Zones 3 and 6 in the map.
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salmonid species in the Cosumnes River have been mitigated to less than
significant levels. (AR4:1045; 1089.) In Vinevard, this Court invalidated
these exact same portions of the Sunrise-Douglas FIR for violations of
CEQA’s procedural and substantive requirements. (Vineyvard, supra, 40
Cal.4th at pp. 444-445, 448.)

C. The City Ignored Every Expert’s Conclusions That the Preserve

Project Will Have Significant, Adverse Impacts on Sensitive
Vernal Pool Species and Habitat.

The Sunrise-Douglas Community Plan area “includes the highest
density of high quality vernal pool wetlands that occur on Laguna
formation soils left in the state.” (AR3:655.) These vernal pools, in turn
serve as critically important habitat for numerous federally listed species
including the vernal pool fairy shrimp (Branchinecta lynchi), vernal pool
tadpole shrimp (Lepidurus packardi), and two endemic plants, slender
Orcutt grass (Orcuttia tenuis), and Sacramento Orcutt grass (Orcuttia
viscida). (AR3:655.)

Every expert that reviewed the project as proposed. including the
United States Fish and Wildlife Service (“USFWS™), the United States
Environmental Protection Agency (“USIEEPA™). the United State Army
Corps of Engineers (“USACE"), and the California Department of Fish and
Game (“CDFG”), concluded that Real Party’s proposal to retain only 92.4-
acre open space/wetland on the project site, and to realign the headwater

tributary to Morrison Creek that traverses the project site, threalens
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significant adverse impacts to these sensitive species and their regional
viability.” Instead, as explained by USFWS, mitigating the project’s unique
impacts to these species and their vernal pool habitats to “less-than-
significant” levels would require, at a minimum, the following two actions:
(i) preserve the existing, meandering alignment of Morrison creek, and (ii)
preserve slightly over 200 acres of on-site wetland and vernal pool habitat.
{AR3:656, 660) The City ignored USFWS (Slip Op. pp. 61-64), and
instead approved the project as proposed, adopting CEQA {indings
asserting that impacts to listed species and their obligate vernal pool
habitats had been mitigated to less than significant levels. (AR1:35, AR
1:39.)

The City, in approving the project, proposed to mitigate all
remaining impacts to vernal pool habitats and species by constructing off-

site, artificial vernal pools on top of existing, natural vernal pool

* AR3:582, AR7:2421 (USFWS, Feb. 22, 2005): AR3:583-584 (CDFG,
Feb. 28, 2005); AR3:587-588 (USEPA Feb. 28, 2005); AR2:406-425,
AR2:467-468, AR3:589-593, 644-648 (USEPA, Oct. 5, 2004); AR3:394-
608 (USEPA. Nov. 15, 2001); AR3:615 (USFWS, Feb. 22, 2005);
AR3:616-617 (USACE, Feb. 22, 2005); AR3:618-619, 624-625 (USEPA,
Feb. 18, 2005); AR2:464-466, AR3:639-641 (CDFG, Nov. 12, 2004):
AR2:428-429, AR2:476-477, AR3:649-650, 652-653 (USACE, Oct. 8,
2004): AR2:430-451, AR3:654-675 (USIFWS, Oct. 11, 2004); AR7:2419-
2420 (USFWS, Oct. 27, 2005); AR7:2422-2427 (USFWS, Oct. 14, 2004);
ART:2444-2445 (USEPA, Dec. 5 2005): AR7:2446-2459 (USEPA, Nov.
18. 2005); Subsequent references to this extended string citation of agency
objections in the City’s record of proceedings are referred to as “Record
Citations to Unanimous Agency Opposition.”

wn
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landscapes. (AR1:34; AR4:1129.) But the Preserve EIR does not 1) state
the likely source(s) of these off-site, natural vernal pool landscapes, or 2)
describe or analyze the impacts associated with constructing artificial
vernal pools on top of these undisclosed, existing, natural landscapes.

IV.  PETITION FOR REVIEW

The five (5) issues presented for review in this petition are grouped
into three (3) major categorics. The first two issues presented, at Parts
IV.A and TV.B, below, address the Court of Appeal’s defiance of this
Court’s ruling in Virnevard by upholding the City of Rancho Cordova’s
certification of the Preserve EIR and approval of the project, and thereby
condoning the de facto approval and implementation of the exact same,
defective material in the Sunrise-Douglas EIR that this Court struck down
in Vineyard. 'The second category, at Part 1V.C, below, addresses the
consequences of the Court of Appeal’s failure to employ the correct
standard of review, and how the novel standard employed in this published
appellate decision substantially impairs the public’s future right and ability
o enforce CEQA’s informed decisionmaking and environmental protection
mandates. The last two issues presented, at Parts IV.D and IV.E, below,
request the Court to clarify if it intended for its CEQA decision in Vineyard
to apply only to off-site sources of water supply, but not the panoply of
other off-site resources that constitute an integral part of the affected CEQA

“environment.”
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A.  The Court of Appeal Erred as a Matter of Fact and Law In
Ruling that the City Was Not On Adequate Notice of Objections
to the Sunrise-Douglas EIR Before the City Incorporated the
Sunrise-Douglas EIR into the Preserve EIR and Project
Approval.

The Court of Appeal declined to reach the question of whether the
Preserve EIR and project approval must be set aside in light of this Court’s
decision in Vineyard, based on its threshold assertion that CNPS did not
exhaust administrative remedies. (Slip Op. at pp. 41-47.) As discussed
below, the court erred as a matter of fact and law on this point because the
City was on full notice of the objections to the defective material from the
Sunrise-Douglas EIR that i1t incorporated into the Preserve EIR prior to
project approval. The City was actively litigating the adequacy of the
Sunrise-Douglas EIR’s analysis of impacts associated with long-term water
supply and biological resources in the Cosumnes River in Vineyard when it
elected to incorporate this same, challenged material into the Preserve EIR.
Yet the City chose not to await this Court’s decision in Vineyard in
February 2007, before certifying the Preserve EIR and approving the
project in July 2006.

1. The Requirements of the Exhaustion Doctrine Were

Served Where the City Was Actively Litigating the

Validity of the Sunrise-Douglas EIR When It Approved
the Preserve Project.

As Judge Marlette ruled below, “issue” exhaustion requiremcents

were met in this case, n light of the City’s concurrent and ongoing
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participation in this Court’s review of the procedural and substantive
imadequacies of the Sunrise-Douglas EIR in Virneyard.

Regardless of whether any commenter specifically objected to
any aspect of the Preserve project EIR on the basis of the
matters at issue in the Vineyvard Area Citizens litigation, as
petitioner points out, respondent was fully aware of that on-
going challenge to the [Sunrise-Douglas] EIR. As all parties
here agree, the matter was in litigation in the Vinevard Area
Citizens case at the time respondent certified the FIR for the
Preserve and approved the project. At that point (July 2006),
the Vineyard Area Citizens case had been litigated before the
trial court and the Third District Court of Appeal, and was
pending before the California Supreme Court after that Court
granted a petition for review. Respondent City was also the
respondent in the Fineyard Area Citizens case. Moreover, as
petitioner has demonstrated here, the issues in the Vineyard
Area Citizens case had been raised before respondent in its
proceedings involving the earlier EIR (as they had to have
been in order to preserve them under the exhaustion doctrine).
Thus, respondent had actual notice that, to the extent that the
Preserve EIR expressly relied upon portions of the earlier EIR
that were the subject of litigation, such reliance was
questionable. It also had the opportunity to avoid any
problems arising out of such reliance before approving the
Preserve and its EIR.

{JA4:0969.)

The City was an ongoing and active litigant in Vineyard. The City
acknowledged in the Preserve EIR that the portions of the Sunrise-Douglas
IZIR that it had incorporated into the Preserve EIR were under review, and
might be found deficient by this Court:

Notably, although the [Sunrise-Douglas] EIR was challenged

in court, it was upheld by both the Sacramento Superior Court

and the Court of Appeal for the Third Appellate District. (See

Vineyard Area Citizens for Responsible Growth, Inc. v. City
of Rancho Cordova (2005) 127 Cal.App.4th 490.) However,
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it should be noted that this case has been taken on by the
California State Supreme Court.

(AR3:709 {emphasis added].) Yet, despite this knowledge, the City chose
not to await this Court’s decision 1n Vinevard, and instead certified the
Preserve EIR and approved the project in July 2006, in reliance on the
challenged material in the Sunrise-Douglas EIR. In February 2007, this
Court invalidated the Sunrise-Douglas FIR’s analysis of impacts associated
with 1} long-term water supply, and 2) biological resources in the
Cosumnes River. (Vineyard, supra, 40 Cal 4th at pp. 444-445, 448.)

The requirements of the exhaustion doctrine were met in this case.
The City had “actual notice that, to the extent that the Preserve EIR
expressly relied upon portions of the earlier EIR that were the subject of
litigation, such reliance was questionable.” and it “had the opportunity to
avoid any problems arising out of such reliance before approving the
Preserve and its EIR.” (JA4:0969.)

2. The Objections to the Sunrise-Douglas EIR Raised and

Litigated in Vineyard Were Incorporated Into the
Preserve EIR by Operation of Law.

The Court of Appeal also erred as a matter of law in asserting that
because CNPS, itself, did not submit comments objecting to the validity of
the Sunrise-Douglas EIR’s analysis of long-term water supply or biological
impacts to the Cosumnes River, this issue was not preserved for judicial

review. (Slip. Op. at pp. 46-47.)
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CEQA bifurcates party and issue exhaustion. Once a party objects
to a CEQA project (which CNPS did in this case), that party may challenge
the project on substantive grounds raised by other persons and entities.
(Pub. Resources Code, § 21177, subds. (a) and (b).) The Court of Appeal’s
assertion that CNPS owed a duty to individually restate previously raised
and incorporated objections is contrary to the statute. (Compare Pub.
Resources Code, § 21177, subds. (a) and (b), with Slip Op. at pp. 46-47.)

On the facts, the Court of Appeal has acknowledged that the
substance of the objections raised by the Vineyard petitioners would be
sufficient to cxhaust remedies in this case. (Pub. Resources Code, § 21177,
subd. (a); Slip Op. at pp. 46-47.) These exact same objections are, in fact,
1} incorporated into the Preserve EIR, 2) arc a part of the record of
proceedings in this case, and, thus, 3) are available to CNPS in this
proceeding. (CLEQA Guidelines, §§ 15132, 15362, subd. (b) [defining a
“Fmal EIR™ as consisting of 1) the Draft EIR: 2) comments received on the
Draft FIR. and 3) the Lead Agency’s responses to those comments];
AR31:11015-11028 [ITNC objections regarding hydrology and impacts on
Cosumnes  River]; AR31:11029-11036 [Grabam Fogg, Professor of
Hydrogeology. U.C. Davis, same}; AR31:11109 |Vineyard Area Citizens
for Responsible Growth, Inc., objections regarding long-term water supply

impacts].)
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3. The Court of Appeal’s Decision Draws Distinctions
Between Friends and This Case That Find No Support in
the Statute.

In Friends of the Santa Clara River v. Castaic Lake Water Agency,
the Court of Appeal decided that if an EIR is set aside for its failure to meet
CEQA’s requirements, and a later EIR for a sub-project that implements
part of the first project has relied on the invalidated portions of the first
EIR, then the later EIR must summarily be set aside. (Friends, supra, 95
Cal.App.4th at p. 1385.)

The opinion below distinguishes Friends on the ground that “[t]he
Society does not seek 1o invalidate the Project EIR simply because the
Sunrise Douglas Community Plan EIR was invalidated; rather, the Society
seeks to invalidate the Project EIR because it allegedly incorporated faulty
analysis and discussion from the earlier EIR.” (Slip Op. at pp. 46-47.)

This is a distinction without a difference. The Court of Appeal’s
decision asserts that CNPS would have a stronger argument if it had limited
its argument to a bare assertion that the Sunrise-Douglas EIR is invalid
without reference to the defective content of the Sunrise-Douglas EIR that
was incorporated into and relied upon in the Preserve EIR. This ignores the
rule under CEQA that prejudice is not to be presumed unless the agency’s
violation of CEQA results in 1} a failure to present relevant information to
the public agency, or 2) noncompliance with CEQA’s substantive

reguirements. (Pub. Resources Code, § 21005, subds. (a) and (b}).)
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In Vineyard, the Supreme Court ruled that the SDCP EIR failed to
present relevant information and failed to comply with CEQA’s substantive
requirements regarding its disclosure, analysis and conclusion of “less-
than-significant™ impacts to sources long-term water supply and biological
resources in the Cosumnes River. The City’s certification of the Preserve
EIR and project approval are equally prejudicial and must be set aside for
the same reasons, having substantively incorporated and relied on this same
material to declare that the Preserve project’s impacts to these same
resources will be less than significant.

4. CNPS Had No Opportunity to Raise the Specific Grounds

Upon Which This Court Invalidated the Sunrise-Douglas
EIR in Vineyard.

CEQA waives paﬁ:y and subject matter exhaustion requirements
where there was no opportunity for the public to raise particular objections
prior to project approval. (Pub. Resources Code, § 21177, subd. (¢).) CNPS
had no opportunily to raise the precise grounds upon which this Court
invalidated the Sunrise-Douglas EIR in Vineyard, because there was no
way for CNPS or others to predict, when the City approved the Preserve
project in July 2006 (AR1:60), whether or in what manner this Court would
find the Sunrise-Douglas EIR deficient. This Court did not decide what
portions of the Sunrise-Douglas EIR were invalid, or why, until February

2007.
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B. The Court of Appeal Erred As a Matter of Law In Upholding an
EIR and Project Approval That Incorporate and Would
Implement the Same Material In the Sunrise-Douglas EIR That
Was Invalidated by This Court in Vineyard.

1. The Court of Appeal’s Decision In This Case is
Inconsistent With the Court of Appeal’s Decision in
Friends of the Santa Clara River.

The Preserve EIR does not independently analyze or mitigate the
Preserve project’s impacts associated with 1) long-term water supply or 2)
biological resources in the Cosumnes River. Instead, the Preserve EIR
incorporates and relies on the invalidated portions of the Sunrise-Douglas
EIR to declare that these impacts are “less-than-significant.” (See, e.g.,
AR3:710; AR4:1045-1047 [extensive incorporation of Sunrise-Douglas
FIR’s analysis and conclusion regarding groundwater impacts and impacts
on {losumnes River]; AR4:1065-1070 [Preserve EIR hydrology discussion,
incorporating and reciting several pages of analysis of impacts and
mitigation measures from the SDCP EIR]: AR4:1076 [“[slince the
iPreserve] project is now expected to receive groundwater from the North
Vineyard Well Field, the project is subject to the...adopted mitigation
measures associated with the original approval of the Sunrise-Douglas
Community Plan™]; AR4:1085 [incorporating SDCP EIR’s cumulative
water supply impact analysis and mitigation measures].)

In Friends of the Santa Clara River v. Castaic Lake Water Agency.
the court decided that if an EIR is set aside for its failure to meet CEQAs
requirements, and a later EIR for a sub-project that implements part of the
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first project has relied on the invalidated portions of the first EIR, then the
fater EIR must summarily be set aside. (Friends, supra, 95 Cal.App.4th
1373, 1385)

The Court of Appeals decision in this case directly conflicts with the
Court of Appeal’s decision in Friends. In Vineyard, this Court determined
that the Sunrise-Douglas EIR’s 1) long-term water supply analysis, and 2)
analysis of impacts to biological resources in the Cosumnes River, are not
adequate to meet CEQA’s mandatory procedural or substantive
requirements.  (Vineyard, supra, 40 Cal.4th at pp. 444-445, 448) The
Preserve EIR and project approvals incorporate and would implement the
defective material in the Sunrise-Douglas EIR invalidated by this Court in
Vineyard. (AR3:710; AR4:1045-1047; AR4:1065-1070; AR4:1076;
AR4:1085.) Yet, the Court of Appeal, in this case, declined to follow the
rule of law established in Friends, and instead upheld the Preserve EIR and
project approval, despite the fact that they would result in the direct
implementation of the same material struck down by this Court in
Vineyard.

It would be anomalous and against the public interest to validate an
EIR that incorporates and would implement invalidated material from a
prior EIR. By upholding the Preserve EIR’s reliance on the defective
maicrial in the Sunrise-Douglas EIR, the Court of Appeal has frustrated

achicvement of this Court’s mandate in Vireyard. As a tribunal inferior to
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this Court, the Court of Appeal has its own duty to enforce this Court’s
mandate in Vinevard. This Court should accept review to 1) enforce this
Court’s decision in Vineyard that the Sunrise-Douglas EIR was defective
and 2) to resolve the conflict between the Court of Appeal’s decision in
Friends and the decision below.

2. Friends Did Not Address Issue Exhaustion Because CEQA

Must Be Interpreted To Afford the Fullest Possible
Protection to the Environment.

The Court of Appeal ruled that CNPS’ reliance Friends of the Santa
Clara River 1s misplaced because Friends did not address “issue”
¢xhaustion. (Slip Op. at pp. 45-46.) Friends of the Santa Clara River had
no reason to address issue exhaustion because CEQA., including Pub Res.
Code section 21177, must be interpreted to afford the fullest possible
protection to the environment. (CEQA Guidelines, § 15003, subd. (f), citing
Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247.)

“An EIR is an environmental ‘alarm bell” whose purpose it is to alert
the public and its responsible officials to environmental changes before
they have reached ecological points of no return.” Laurel Heights
Improvement Assn. v. Regents of the University of California (1988) 47
Cal.3d 376, 392 (“Laurel Heights '), quoting CEQA Guidelines, § 15003,
subd. (a), County of Invo v. Yorty (1973) 32 Cal.App.3d 795, 810, and
Santiago County Water Dist. v. County of Orange {1981) 118 Cal. App.3d

818, 822, “If CEQA is scrupulously followed, the public will know the

-~
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basis on which its responsible officials either approve or reject
environmentally significant action, and the public, being duly informed. can
respond accordingly to action with which it disagrees.” (Laurel Heights I,
supra, 47 Cal.3d at p. 392, citing People v. County of Kern (1974) 39
Cal.App.3d 830, 842, and CEQA Gudelines, § 15003, subd. (e).) “The
I'IR process protects not only the environment but also informed self-
government.” (Laure! Heights I, supra, 47 Cal.3d at p. 392.)

It would be contrary to CIEQA’s fundamental informed self-
government and environmental protection purposes to allow an EIR and
projeet that is pending judicial review to stand, where the effect of such a
ruling would be the direct implementation of portions of a prior EIR and
overlying project that have been invalidated for procedural and substantive
violations of CEQA. (CEQA Guidelines, § 15003, subds. (d) and (f);
Laurel Heights I, supra, 47 Cal3d at p. 392; ; No Qil, Inc. v. City of Los
Angeles (1974) 13 Cal.3d 68, 86: Friends of Mammoth, supra, 8§ Cal.3d
247, Friends, supra, 95 Cal.App.4th at p. 1385.)

C. The Court of Appeal Applied the Wrong Standard of Review to

CNPS’ Claims That the Evidence in the Record Does Not
Support the City’s Findings.

1. Under the Substantial Evidence Standard of Review, the
Court Must Determine Whether Substantial Evidence in
the Record Supports the Agency’s Decision.

In Vineyard, this Court stated the standard of review for CEQA

challenges as follows:
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In reviewing an agency's compliance with CEQA in the
course of its legislative or quasi-legislative actions, the courts’
inquiry “shall extend only to whether there was a prejudicial
abuse of discretion.” (Pub. Resources Code, § 21168.5)
[footnote omitted.] Such an abuse is established “if the
agency has not proceeded in a manner required by law or if
the determination or decision is not supported by substantial
evidence.” [footnote omitted.]

An appellate court’s review of the administrative record for

legal error and substantial evidence in a CEQA case...is de

novo.  [citations omitted.] We therefore resolve the

substantive CEQA issues on which we granted review by

independently determining whether the administrative record
demonstrates any legal crror by the County and whether it
contains substantial evidence to support the County's factual
determinations.

{(Vineyard, supra, 40 Cal.4th at pp. 426-427.)

In sum, under the applicable standard of review, the courts may
uphold the City’s certification of the Preserve EIR and the City’s factual
findings that impacts to sensitive vernal pool habitats and species have been
mitigated to “less than significant” levels, only upon a determination that
substantial evidence exists in the record to support the City’s factual

determinations and findings. (Pub. Resources Code, §§ 21081, 21081.5;

CEQA Guidelines, § 15091, subd. (b).)*

* The state CEQA Guideclines are codified at Cal. Code Regs., tit. 14, ch. 3,
§ 15000 et seq.
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2. The Court of Appeal Failed to Determine Whether
Substantial Evidence In the Record Supports the City’s
Factual Findings and Determinations.

In this case, the Court of Appeal failed to follow the standard of
review set forth by this Court in Vireyard, because the Court failed to
determine whether substantial evidence in the record supports the EIR’s
factual conclusions and the City’s findings. Instead, the Court of Appeal
upheld the City’s factual determinations and findings based on the
unsupported assertion that CNPS had not addressed “all” of the evidence
supporting those determinations and findings. (Slip Op. at p. 35.)

3. In Vineyard, This Court Examined the Agency’s Record of

Proceedings to Determine Whether Substantial Evidence

Supported the Agency’s Factual Findings and
Determinations.

In Vineyard, this Court did not impose a threshold burden on the
petitioners to cite “all” the evidence in the record supporting the agency’s
decision before it would consider their claim that no such evidence exists.
Rather, this Court reviewed and considered the evidence in the record as
cited by both sides in their briefs. Upon that cxamination, this Court
determined that the evidence cited by both sides did not support
certification of the Sunrise-Douglas FIR. (Vineyard, supra, 40 Cal.4th at
pp. 444-445.448))

In this case. Judge Marlette followed the standard of review
indicated by this Court in Vineyard. Upon his examination of the record.
Fudge Marlette found that that the information cited by the City and Real
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Party did not support their assertion that the Preserve project’s impacts to
off-site vernal pools and related sensitive species were mitigated to less-
than-significant levels. (JA4:0979)

The Court of Appeal’s decision deviates from the path prescribed by
this Court in Vineyard and followed by the trial court below. The Court of
Appeal instead relied on a criminal appeal, People v. Sanghera (2006) 139
Cal.App.4th 1567, 1573-1574, to assert that CNPS, the respondent on
appeal, owed a duty to cite “all” of the evidence in the record supporting
the City’s factual determinations. (Slip. Op. at p. 35.)

The cited portion of Sanghera states as follows:

On appeal, we review the whole record in the light most

favorable to the judgment below to determine whether it

discloses substantial evidence—that 1s, evidence that is

rcasonable, credible and of solid value—from which a

reasonable trier of fact could find the defendant guilty beyond

a reasonable doubt. [Citations.|...q “Before the judgment of

the trial court can be set aside for the insufficiency of the

evidence, it must clearly appear that on no hypothesis

whatever is there sufficient substantial evidence to support

the verdict of the [finder of fact].” [citation omitted.]

(Sanghera, supra, 139 Cal. App. 4th at pp. 1572-1573 [emphasis added].)
In sum, Sanghera held that a convicted criminal defendant seeking acquittal
on appeal bears the burden of producing “all” the evidence supporting his
conviction before attempting to explain how the trial court “got it wrong.”

To the extent that the procedural law of criminal appeals has any
relevance to CEQA mandamus proceedings, it was the City and Real Party,
not CNPS, who lost at trial and appealed. Sanghera, if anything, placed the
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burden on the City and Real Party as the appellants, not respondent CNPS,
to cite “all” of the evidence supporting the trial court’s decision before
secking reversal on appeal. (Sanghera, supra, 139 Cal. App. 4th at pp.
1572-1573.)

Moreover, Sanghera’s procedures were etfectively followed in this
casc. In their opening briefs, the City and Real Party set forth the
information from the City’s record that they assert supports the City’s
factual determinations. CNPS then demonstrated citation by citation, in its
respondent’s brief, that the “evidence” proffered by the City and Real Party
in support of the City’s factual determinations and findings does not meet
CEQA's definition of “substantial evidence” because the cited information
1) is speculation, opinion and argument unsupported by facts; and 2) does
not otherwise consider or account for the Preserve project area’s unique
biological values and critical importance as the keystone centerpiece for
regional species conservation.! (CNPS Respondents Brief at pp. 79-85;

Pub. Resources Code, § 21080, subd. (e}2).)

" The City and Real Party, in their reply briefs on appeal, presented new
argument and evidence to bolster the City’s factual findings and
determinations. CNPS objected, requesting that the new argument and
evidence be disregarded. or that CNPS be provided with an opportunity to
respond. (State Water Resowrces Control Bd. Cases (2006) 136 Cal. App.
4th 674, 835-836. citing Neighbours v. Buzz Oates Enterprises (1990) 217
Cal. App. 3d 325. 335 fn. 8 [*Obvious considerations of fairness in
argument demand that the appellant present all of his points in the opening
brief. To withhold a point until the closing brief would deprive the

respondent of his opportunity to answer it or require the effort and delay of
(footnote comtinned on next page.}
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By applying an incorrect standard of review, the Court of Appeal
failed to identify any evidence in the record that supports the City’s
findings that the Preserve project’s impacts to vernal pool species and their
obligate habitats were mitigated to “less than significant” levels. In fact,
the only evidence in the record identified in the opinion below points to the
fact that every expert that reviewed the project as proposed by Real Party
and approved by the City, including USFWS, USEPA, USACE, and
CDFG, consistently and repeatedly told the City that even with Real Party’s
proposed 2:1 off-site mitigation ratio, the project will result in significant
and unavoidable impacts to a host of special status species and thelr
obligate vernal pool habitats. (Ship Op. pp. 9-10, 34-35; See Record
Citations to Unanimous Agency Opposition, at note 2, supra. Sec also
California Native Plani Society v. County of El Dorado (2009) 170 Cal.
App. 4th 1026, 1059, quoting Environmental Council of Sacramento v. City
of Sacramento (2006) 142 Cal.App.4th 1018, 1042 [agencies entrusted with
statutory obligation of balancing needs of human populations with those of
endangered plants and animals are guided by expertise of their scientific

staffs and independent consultants, and therefore those decisions are not to

(footnote continved from previous page.)

an additional brief by permission.”].) The Court of Appeal provided CNPS
with no opportunity to respond, and ruled that none of the new information
or argument proffered by the City and Real Party is material to its decision
in this case. (Ship Op., at p. 12, fn. 8.)
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be supplanted because the court may find other views and policy options
more appealing.”}].)

In sum, the court erred as a matter of law in upholding the City’s
{indings without identifying any substantial evidence in the record
supporting those findings. (Vineyard, supra, 40 Caldth at pp. 426-427;
Laurel Heights I, supra, 47 Cal.3d at p. 408; Topanga Association for a
Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 514;
Berkeley Keep Jets COver The Bay Committee v. Board Of Port
Commissioners (2001) 91 Cal. App.4th 1344, 1355-1356.)

4. The Novel Standard of Review Announced by the Court

of Appeal In Its Published Decision Substantially Impairs
the Public’s Future Right and Ability to Enforce CEQA’s

Informed Decisionmaking and Environmental Protection
Mandates.

As this Court explained over twenty years ago, “The ‘privileged
position” that members of the public hold in the CEQA process....is based
on a belief that citizens can make 1mportant contributions to environmental
protection and on notions of democratic decision-making....” (Concerned
Citizens of Costa Mesa v. 32nd Dist. Agric. Ass'n (1986) 42 Cal. 3d 929,
936 [citation omitted].) CEQA’s statutory framework recognizes the
crucial oversight role that the public plays in CEQA’s enforcement by
expressly authorizing citizens to challenge a lead agency’s failure to follow
CHEQA’s procedural or substantive mandates. (Pub. Resources Code, §

21177.) The importance of maintaining the integrity of the public’s judicial
grity p ]
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oversight role is underscored by the fact that, in CEQA litigation, it is the
public agency charged with the duty to enforce CEQA that is the
transgressor.  In recognition of these facts, this Court has stated on
numerous occasions that the courts “can and must...scrupulously enforce
all legislatively mandated CEQA requirements.” (Napa Citizens for Honest
Gov't v. Napa County Bd. of Supervisors (2001) 91 Cal. App. 4th 342, 357;
Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal. 3d 553,
564 [“Goleta IT"}.)

The Court of Appeal’s novel insistence in its published decision that

*

CNPS was required to cite “all” of the evidence supporting the City’s
factual determinations before considering CNPS’ claim that no such
evidence exists creates a new standard of review that fails to meet these
requirements by placing a new and undue burden on the public’s ability to
enforce CEQA’s environmental protection and informed decisionmaking
mandates in the future. First, where the gravamen of a CEQA petitioner’s
claims 1s that no “substantial evidence” exists in the CEQA lead agency’s
record of proceedings to support the agency’s factual determinations and
findings, it is paradoxical to insist that the petitioner must cite “all” the
evidence in the record supporting the agency’s decisions before the Courts

will consider the petitioner’s claim that no such evidence exists.
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Second, in many instances (as was the circumstance in this case’),
the CEQA lead agency defending against such claims will often seek to cite
in its briefs more, different, or additional evidence from its record of
proceedings than is clearly identified in the challenged EIR or findings,
lecaving a CEQA petitioner with no roadmap to the evidence that 1t “should
have,” but purportedly did not, address. In addition, the sheer volume of
the record of proceedings in most CEQA cases involving the adequacy of
an EIR (this case being a typical example, with a certified record of
proceedings that consists of over 21,000 pages of material) makes it
impossible. as a practical matier, for a CEQA petitioner to cite “all” of the
evidence 1 the record that a lead agency might, at one peint or another,
asserl “supports” the agency’s determinations or findings. In sum. in light
of the nature of a CEQA challenge on “substantial evidence” grounds, it is
nieither reasonable, nor desirable, to demand as a threshold matter that the
petitioner divine and cite the potential constellation of “all” of the

documents or other information the lead agency might, at one point or

’ Sce discussion al note 4, supra, explaining how the City and Real Party in
this case attempted to present additional and different evidence in their
reply briefs. in an attempt to deflect respondent on appeal CNPS” detailed
of how the evidence presented in the City and Real Parties” opening briefs
does not constitute “substantial evidence™ supporting the City’s factual
determinations and findings regarding the Preserve project’s significant,
adverse impacts to sensitive species and their obligate vernal pool habitats.
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another across the trajectory of any particular case, claim “supports™ its
factual determinations and findings of “less than significant”™ impacts.
Imposing a threshold burden on future CEQA petitioners to cite “all”
of the evidence supporting an agency’s factual determinations or findings,
rather than simply considering the evidence fairly presented by the
opposing sides in their briefs and argument to the courts (as this Court in
fact did in Vineyard), impairs the public’s privileged enforcement role
under the statute, and would impermissibly result in the courts” failure to
ensure that CEQA’s procedural and substantive mandates are scrupulously
enforced. (Napa Citizens. supra, 91 Cal. App. 4th at p. 357, Goleta 11,
supra, 52 Cal. 3d at p. 564; Concerned Citizens of Costa Mesa, supra, 42
Cal. 3d at p. 936.)
D. The Court of Appeal Erred in Interpreting This Court’s

Opinion in Vineyard to Mean That CEQA Protects Off-Site
Sources of Water Supply, But Not Other Off-Site Resources.

CNPS also requests that this Court correct the Court of Appeal’s
incorrect legal conclusion that CEQA protects oft-site water supply
sources, but not other off-site resources that constitute the “environment” as
defined by the Legislature under CEQA. (Pub. Resources Code, §
21060.5.)

[TThe Society makes no attempt to show or explain why the
reasoning in Fineyard and Stanisiaus - both of which dealt
specifically with the sufficiency of an EIR’s analysis of futurc
water supplies - can or should be extended to the sufficiency
of an EIR’s formulation of mitigation measures involving off-
site habitat replacement.
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{Slip Op. at pp. 32-33)

On the facts, the Court of Appeal 1s wrong. CNPS did explain in its
opening brief, why Vinevard and Stanislaus apply to this case. (CNPS’
Respondent’s Brief on Appeal, at pp. 8§7-89.) On the law, the Court of
Appeal’s assertion that this Court’s rulings in Vineyard can or should be
limited to water supply cannot be reconciled with the plain language of the
statute.

Years ago, this Court stated in Bozung v. Local Agency Formation
Commission that it was “too late to argue for a grudging, miserly reading of
CHOQA . . . that the Legislature intended CEQA “to be interpreted in such
manner as to alford the fullest possible protection to the environment
within the rcasonable scope of the statutory language.”” (Bozung v. Local
Agency Formation Commission (1975) 13 Cal3d 263, 274)) The
iegislature enacted CEQA to protect the quality of the “environment,”
which 1s statutorily defined as including “the physical conditions [that]
exist within the arca [that] will be affected by a proposed project including
land, air, watcr, minerals. flora, fauna, noise, land] objects of historic or
aesthetic significance.” {(Pub. Resources Code. § 21060.5 [emphasis
added].) No preference 1s stated in CEQAL. or in FVinevard, that off-site
sources of water supply should be afforded any greater (or lesser)
protection than the panoply of other, off-site natural resources that

constitute the affected CEQA “environment.”
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With regard to “flora” and “fauna,” CEQA’s purposes include
“insurfing} that fish and wildlife populations do not drop below self-
perpetuating levels, and preserving] for future generations representations
of all plant and animal communities . . ..” (Pub. Resources Code, § 21001,
subd. (¢).) Moreover, CEQA’s procedures require that where the
implementation of proposed mitigation measures may have significant,
adverse effects on the “environment” (e.g., a proposal to construct artificial
vernal pools on top of existing, natural vernal pool landscapes), then the
Draft EIR for the project must include disclosure and analysis of the
impacts that may result from mmplementing such measures.  (CEQA
Guidelines, § 15126.4, subd. (a)(1)(D). See also California Farm Bureau
v. California Wildlife Conservation Bd. (2006) 143 Cal. App.4th 173, 196
(“CFB”y {*“‘[Ilt cannot be assumed that activities intended to protect or
preserve the environment are immune from environmental review.” There
may be environmental costs to an environmentally beneficial project, which
must be considered and assessed.” (internal citations omitted.}].)

In Vineyard, this Court held that the Sunrise-Douglas LXIR was
inadequate as a matter of fact and law because the Sunrise-Douglas EIR
failed to describe and disclose impacts to off-site resources that constitute
an integral part of the aftfected CEQA “environment.” (Vineyard, supra, 40
Cal.dth at pp. 444-445, 448)) 'The same has occurred in this case.

bmplementation of the Preserve project’s off-site, artificial vernal pool
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creation mitigation scheme may have significant, adverse impacts on
existing, natural vernal pool landscapes and special-status species.
{ART7:2482-2483.)  Asserting that Vinevard does not apply because
Vineyard involved water supply, but this case involves vernal pools, is to
draw distinctions that find no support in the statute. (Pub. Resources Code,
§§ 21001, subd. (c), 21060.5.)
E. The Court of Appeal Erred by Failing to Apply the Legal
Standard Confirmed by This Court in Vineyard, With Regard to
CNPS’ Claim that the City Unlawfully Deferred the Disclosure,

Analysis or Mitigation of Impacts to Off-Site Vernal Pool
Resources.

CNPS also requests that this Court correct the Court of Appeal’s
legal error in asserting that the City did not violate CEQA’s procedures in
iailling to describe, analyze or mitigate impacts associated with constructing
off-site, artificial vernal pools on top of existing, intact, natural vernal pool
landscapes. (Slip Op. pp. 23-33.)

1. CNPS’ Comments On the Draft EIR Explained That

Constructing Artificial Vernal Pools On Top of Off-Site,
Natural Vernal Pool Landscapes May Have Significant,

Adverse Impacts That Were Not Described or Analyzed
in the EIR.

In commenting on the project, CNPS explained that the City’s
proposal to construct artificial vernal pools on top of existing, off-site,
natural vernal peol landscapes, 1s not “mitigation,” but rather is an activity

ihat, itself, threatens significant, adverse impacts to those landscapes that
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should have been, but were not, disclosed, analyzed, or mitigated in the

Draft EIR:

CNPS believes that creation of artificial vernal pools within
an existing intact vernal pool grassland ecosystem is actually
a negative environmental impact upon that natural system.
Additionally, we are concerned that creation or restoration of
mitigation vernal pools could have significant negative
impacts upon the ecosystem as a whole. Translocation of
propagules (seeds and cysts) for the purposes of mitigation
can impact the genetic integrity of species and populations in
the vicinity of the mitigation site. Should compensatory
mitigation be performed on the Laguna Formation in the
southeastern portion of the county, it could have significant
impacts on the rare Myer's Navarretia (Navarretia myersii
ssp. myersiiy which occurs in that arca

Without adequate disclosure of the mitigation and monitoring

plan including its potential environmental impacts, we do not

believe that implementation of MM4.9.1b will reduce impacts

to listed vernal pool crustaceans to less than significant.
{AR7:2482-2483.)

In twrn, CEQA’s mandatory procedures require that where the
implementation of proposed mitigation measures may have significant,
adverse cffects on the “environment” (e.g., a proposal to construct artificial
vernal pools on top of existing, natural vernal pool landscapes), then the
Draft EIR for the project must include disclosure and analysis of the
impacts that tnay result from implementing such measures. (CEQA

Guidelines. § 15126.4, subd. (a}(1)}D}). See also CFB, supra. 143

Cal.App.4th at p.196.)
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2. In Vineyard, This Court Ruled That A Failure to Describe
Off-Site Environments That May Be Adversely Impacted
by a CEQA Project Constitutes Unlawful Deferral of
Analysis.

The opinion below conflicts with the rule of law established in
Stanislaus Natural Heritage, supra, in considering whether the City
unlawfully deferred its analysis or mitigation of impacts to off-site, natural
vernal pool landscapes. (Slip Op. at pp. 30-33.) In Vineyard, this Court
endorsed the Court of Appeal’s ruling in Stanislaus Natural Heritage,
supra, 48 Cal.App.4th 182. In Stanislaus Natural Heritage, the court held
that a failure to describe off-site environments that may be impacted by
implementation of a proposed project, and instead adopling a mitigation
measure requiring that such analysis be completed in the future before the
project may proceed, constitutes an unlawful deferral of analysis under
CEQA’s procedures. (Stanislaus Natural Heritage, supra, 48 Cal.App.4th
at pp. 194-195, 199, 206). As explained by this Court m Stanislaus Natural
Heritage:

Although the EIR listed several possible sources of long-term

water supply [citation omitted], it provided no analysis of the

likelihood of their materializing and their environmental

impacts if employed. Instead. the EIR deferred such analvsis

to future environmental review of water acquisitions or

“detailed project-level review for future phases of

development,” providing as a mitigation measure that if the

applicant failed to demonstrate and analyze the impacts of
future water supplies, further phases of the development

would not be approved. [citation omitted.]

The appellate court held this treatment of future water
supplies  defeated CEQA's fundamental informaticnal
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purpose....“While it might be argued that not building «

portion of the project is the ultimate mitigation, it must be

borne in mind that the EIR must address the project and

assumes the project will be built.” [citation omitted. ]

(Vineyard, supra, 40 Cal4th at pp. 429, citing and quoting with approval
Stanislaus Natural Heritage, supra, 48 Cal. App.4th at pp. 194-195, 199,
206. [emphasis added.])

The City’s Draft EIR for the Preserve project contained no
disclosure or analysis of how constructing off-site, artificial vernal pools on
top of existing, natural vernal pool landscapes may have significant,
adverse effects on those landscapes. (AR7:2482-2483; CFB, supra, 143
Cal.App.4th at p. 196.) The City failed to revise and recirculate its Draft
EIR to include the required disclosure and analysis, despite CNPS’ request,
and CEQA’s procedural requirement, that it do so. (CEQA Guidelines, §
15088.5, subd. (a)}(4): AR7:2482-2483.) Instead, the City incorporated a
new mitigation measure, 4.9.2¢, into its Final EIR, and then approved the
project. (AR7:2492-2495))

Unfortunately, Mitigation Measure 4.9.2¢, itself, violates the
deferral-of-analysis standards established in Stanislaus Natural Heritage, as
applied by this Court in Vinevard. 'This measure 1) fails to describe any
likely location(s) where off-site artificial vernal pool creation might occur,
or the impacts that such activities might have on existing, natural vernal
pool landscapes, 2) defers the development of plans for creating off-site

vernal pools until after project approval, 3) defers the establishment of a
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mitigation monitoring and reporting plan for such activities until after
project approval, 4) defers the establishment of the protocols that may be
used to dispose of excavated material from the undisclosed sites until after
project approval, 5) defers the development of a spill prevention and
response plan until after project approval, and 6) provides that if these
measures are not met, then the City may suspend project implementation.
(AR7:2492-2495. See CEQA Guidelines § 15126.4, subd, (a)}(1¥D); CFB,
supra, 143 Cal. App.4th at p. 196.) In turn, the Court of Appeal committed
legal error, in failing to follow the analytical path in Stanislaus Natural
Heritage, as endorsed and applied in Vineyard.
3. Gentry Does Not Support the City’s Failure to Disclose or

Analyze Impacts to Off-Site, Natural Vernal Pool
Landscapes and Species.

The Court of Appeal’s alternative decision that the City’s actions
were consistent with the procedural requirements of Gentry v. City of
Murrieta (1995) 36 Cal. App.4th 1359 is also incorrect. In Gentry, the court
held that CEQA’s prohibition against deferral of analysis may be relaxed,
but only if the CEQA lead agency prepares a Draft EIR that 1) analyzes the
“whole™ of the project, 2) identifies and discloses with particularity the
project’s  potentially significant impacts., 3) establish measurable
performance standards that will clearly reduce the identified impacts 1o
Jess-than-significant levels, and 4) describes a range of particularized

mitigation measures that, when taken in combination, are able to meet the

b
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specified performance standards. (Gentry, supra, 36 Cal.App.4th at pp.
1394-1395, comparing and contrasting Sacramento Old City Assn. v. City
Council (1991) 229 Cal App.3d 1011, with Sundstrom v. County of
Mendocino (1988) 202 Cal. App.3d 296.)

On the facts, there is no dispute: the City’s Draft EIR did not
identify, disclose or analyze and how Real Party’s proposal to construct
artificial vernal pools on top of off-site, natural vernal pool landscapes may
result in significant, adverse impacts to those existing, intact natural
environments.  (AR7:2482-2483; CEQA Guidelines § 15126.4, subd.
(@)(1)D); CFB, supra, 143 Cal. App.4th at p. 196.) The Court of Appeal
crred as a matter of law in holding that Gentry excuses the City's
procedural violation of CEQA in deferring its disclosure or analysis of
impacts to off-site vernal pool landscapes and sensitive species.

V.  CONCLUSION

In Vineyard, this Court invalidated the Sunrise-Douglas EIR’s
analysis of impacts associated with long-term water supply and biological
resources in the Cosumnes River. The Preserve EIR and project must be
set aside as a matter of Jaw. because they incorporate and would implement
the cxact same material from the Sunrise-Douglas EIR that this Court
invalidated in Vineyard.

Moreover, the Court of Appeal applied the wrong standard of review

in demanding that CNPS cite “all” of the evidence in the City’s record of
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proceedings that purportedly supports the City’s findings before reviewing
the record to determine whether any such evidence exists. The Court of
Appeal also erred 1) in asserting that this Court’s ruling in Vineyard does
not apply to this case, because Vineyard was about water supply, but this
case involves vernal pools; and 2) allowing the City to unlawfully defer its
analysis of the Preserve project’s impacts to existing, off-site natural vernal
pool landscapes in violation of Vineyard, Stanislaus Natural Heritage, and
Crentry.

For these reasons, CNPS requests that this Court grant CNPS’
petition for review so that this Court may correct the Court of Appeal,
Third Appellate District’s, refusal to follow the spirit or the letter of CEQA

and this Court’s decision in Vineyard.

DATE: April 30, 2009 KENYON YEATES LLP
LirPE GAFFNEY WAGNER LLP

(W . (Dagenr

by Keith G. Wagﬁer, Attorness_fdr Plaintiff and
Appellant, California Native Plant Society, Inc.
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CERTIFICATION OF WORD COUNT

I, Keith G. Wagner, counsel for California Native Plant Society,
Inc., hereby certify that this petition for review, including footnotes, has
8.113 words, as calculated by the word processing software used to prepare

this petition.®

(it Co. D seim

Keith G. Wagner, Attome@r Plaintiff and
Appellant, California Native Plant Society, Inc.

® Rules of Court, rules 8.204(c)(1) and (¢)(4).
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CASE: CNPS v. City of Rancho Cordova, et al. (Third Appellate Disinct Case No.
C057018; Sacramento County Superior Court Case No. 06 CS 01311)

I am a atizen of the United States, employed in the County of Sacramento. My business
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party to the above-entitled action.

On May 1, 2009, I served the foregoing document on the parties in this action, located on
the attached service list, by service as designated below:
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envelope to be placed in the custody of the United
States Postal Service at 2001 N Street, Suite 100
Sacramento, Califorma, with first-class postage thereon
fully prepaid in a sealed envelope.

(BY By Personal Service: 1 personally delivered cach such envelope to the office
of the address on the date last written below.

(Cy By Overnight Mail: 1 cavsed each such envelope to be placed in a box or
other facility regularly maintained by the express
service carrier, or delivered to an authorized courier or
driver authorized by the express service carrier to
recetve documents, in an envelope or package
designated by the express service carrier with delivery
fees paid or provided for.

(D} ByFacsimile: I caused such document to be served via facsimile
electronic equipment transmission (fax) on the parties
in this action by transmitting a true copy to the
following fax numbers listed under each addressee
below.

(Ey By Courier: 1 caused each such envelope to be delivered to an
authorized courier or driver, in an envelope or package
addressed to the addressee below,

I declare under penalty of perjury under the laws of the State of Califorma that the above
is true and correct. Executed on May 1, 2009, at Sacramento, California.
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Ms. Deena Fawcett
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In this mandamus action brought by plaintiff California
Native Plant Society (the Society), the trial court directed
defendants City of Rancho Cordova and Rancho Cordova City
Council (jointly the City) to set aside two resoluticons and two
ordinances relating to a residential and commercial development
project known as the Preserve at Sunridge (the Project). The
trial court found the City’s certification of the environmental
impact report (BEIR) for the Project and approval of the Project
violated the California Envircnmental Quality Act (CEQA; Pub,
Resources Code,t § 21000 et seg.): (1) “by improperly deferring
mitigation of impacts on vernal pool and wetland habitat and
associated animal species”; (2) because the “findings [in the
EIR! that impacts on vernal pool and wetland habitat and
associated animal species had been mitigated to less than
significant levels [welre not supported by substantial
svidence”: and {3) “because the EIR failed to disclose the
potentially significant impact of the water supply plans for the
project on fish migration in the Cosumnes River.” The trial
court also found the approval of the Project violated the
Planning and Zoning Law (Gov. Code, § 65000 et seqg.) because the
Project was “not consistent with, and d[id] not comply with,
mandatory requirements of {the Cityl’s General Plan regarding

interconnection of preserved habitat areas that support special-

1 A1l further statutory references are Lo the Public
Resources Code unless otherwise indicated. We will refer to the
CEQA statutes in the format CEQA, section
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status plant and animal species, and regarding mitigation on
such species to ensure that the project does not contribute to
the decline of the affected species population.”

On the appeal by the City and real party in interest Jaeger
Road 530 LLC {Jaeger) and the cross-appeal by the Society, we
will conclude the trial court did not err in finding the
approval of the Project viclated the Planning and Zoning Law
hecause, as we will explain, the City’s general plan required
the City to design mitigation for impacts of the Project on
special-status species in coordination with the United States
Tish and Wildlife Service {the Service}, which the City did nct
do. The trial court did err, however, in finding the City
violated CEQA in preparing the EIR and approving the Project.
Accordingly, we will reverse the judgment and instruct the trial
court to enter a new and different judgment consistent with our
decisicn.

FACTUAL AND PROCEDURAL BACKGRCOUND
The Project

The Project involves the development of an approximately
530-acre site in the southeastern portion of the City that is to
include “single-family residential, multi-family residential,
commercial and office uses, a neighborhoed park, an elementary
school, detention/water quality basins, an open space/wetland
preserve, pedestrian facilities, bikeways, parkways, and
drainage corriders.” The Project site lies in the center of a
master planned community known as Sunrise Douglas, which was the

subject of a community plan (the Sunrise Douglas Community Plan)
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approved by Sacramentce County. {See Vineyard Area Citizens for
Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40
Cal.dth 412, 421-422 (Vineyard).)

The Project site “is located within the Laguna Formation
Geclogical Formation in the Southeastern Sacramento Valley
Vernal Pool Region.” Vernal pools are “seasonally inundated
shallow depressions underlain by an impermeable layer of soil,
generally hardpan or bedrock . . . . The pools are inundated
with water for various periods of times [sic] depending on the
depression depth, extent and duration of rainfall, and ambient
temperatures.” “The vernal pools on the site are classified as

A

northern hardpan vernal pools” and they “support a variety of

invertebrate species that are adapted to seasonal inundation and
climatic regime associated by this habitat ”

A large “unnamed ephemeral drainage” that is “a headwater
tributary toe Morrison Creek” runs through the Project site.?
“This drainage typically functions in the collection and
transport of stormwater and convey flows during and immediately
after storm events.” “Depressional areas occur within the reach
of the drainage where water pools and remains after the primary

channel is dried. These depressional areas support vernal pool

and seasonal wetland vegetation in the spring” and provide

nabitats for two species of vernal pool crustaceans -- vernal
pool fairy shrimp and vernal pool tadpele shrimp -- that are
2 Commonly the papers connected with the Froject refer to

this tributary as Morrison Creek.
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listed as threatened and endangered (respectively} under the
federal Endangsred Species Act.3 vernal pool tadpole shrimp were
actually “observed in some of the deeper on-site pools
during . . . surveys” in 2002 and 2005, and vernal pool fairy
shrimp “have been documented within vernal pools in the
immediate project vicinity.”

The Federal Agencies’ “Conceptual-Level Strategy”

In the spring cof 2004, three federal agencies -- the
Service, the U.8. Environmental Protection Agency (USEPA), and
the U.3. Army Corps of Engineers (the Corps) -- “met to
formulate a conceptual-level strategy for aveiding, minimizing,
and preserving aqguatic rescource habitat in the Sunrise-Douglas
Community Plan Area.” According to the agencies’ strategy
document, these meetings resulted in the identification of
“preserve areas” within the Sunrise Douglas Community Plan area
that were “predicated on ten principles and standards that would
be followed by developers and planners as each element of the

overall development proceeds.” Further, the agencies’ strategy

3 Both species of vernal pool shrimp subsist in three habitat
types found in the Project area —-- vernal pocl, depressional
seasonal wetland, and riverine seasonal wetland -- while the
vernal pocol tadpole shrimp alsc subsists in a fourth habitat
type -~ ephemeral drainage.

“These crustaceans . . . hatch from hard-shelled egygs after
winter rains fill the pools, and are present as adults for only
one to four months. As the pools dry, the shrimp reproduce and
die, leaving eggs for the following year. Widespread
agricultural and urban development has reduced the number of
vernal pools in the valley, and is the primary cause of these
species’ endangerment.”
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document provided that “{t]lhe mapped boundaries [of these
preserve areas were] the smallest that would be acceptable to

L

the Agencies The document also provided as follows:
“*The conceptual level strategy should be used by developers and
planners to design and plan projects in the [Sunrise Douglas
Community Plan area]. The Agencies will use the strategy to aid
in the review of proposed development and evaluate the probable
individual and cumulative effects on aguatic resources and
sensitive species.”?
The Notices Of Preparation And Initial Comments

In September 2004, the City issued notice of its intent to
prepare an EIR for the Proiect. In response, the Service
submitted a comment letter. The Service referred extensively to
the conceptual-level strategy document it had develcoped earlier
that year in conjuncticn with USEPA and the Corps, then stated
as follows: T“Based on our review of the proposal submitted by
the project proponent, the project design for the [Project] is
not consistent with our conceptual-level strategy decument and

the map. The preopesal would result in significant impacts to,

and loss of, wvernal pool tadpole shrimp [and}] vernal pool fairy

4 Jaeger requests that we take judicial notice of a “joint

rule” adopted by the Corps and USEPA in April 2008 regarding
“Compensatory Mitigation for Losses of Agquatic Resources.” In
Jaeger’s view, “The Joint Rule . . . tends to prove . . . that
the mitigation measures for impacts to wetlands described in the
EIR and adopted by the City may ultimately be acceptable to the
Corps and the EPA.” As this point, even if true, has no bearing
on our decision, we deny the reqguest for judicial notice.
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shrimp . . . and the habitats they depend on (grasslands,
wetlands and vernal poocls). In addition, the proposal would
result in the realignment of Morrison Creek for much of its
length in the project site. This action will result in
significant changes and impacts to the overall hydrology of the
area which will, in turn, adversely impact endangered species
habitat. We strongly recommend that the . . . [Plroject, and
all future proijects, in the [Sunrise Dcouglas Community Plan
areal be designed consistent with the strategy discussed here.”
The Draft EIR

The City released the draft EIR for comment in October
2005, In its assessment of impacts on biological resources, the
draft EIR noted the Project would “result in the direct loss of
14.1 acres of vernal poel fairy shrimp hakitat” and "“15.65 acres
of vernal pool tadpole shrimp habitat.”® The draft EIR deemed
the loss of this habitat significant. The draft ETR further
provided that these direct impacts would be mitigated “in such a
manner that there will be no net loss of habitat (acreage and
function) for these species in the Laguna Formation following
implementation of the project.” To achieve this and thereby
reduce the impact of the Project to less than significant, the
appiicant would be reguired to “complete and implement a habitat

mitigation and monitoring plan that will compensate for the loss

5 The draft EIR also noted the Project would result in the
long~term preservation of 5.61 acres of habitat for both
species.
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of acreage, function and value of the impacted resources.”

{This mitigation reguirement is referred to as mitigation
measure 4.9.1b.} Generaliy, the plan wquld require the
applicant to preserve two acres of existing habitat or create
one acre of new habitat for each acre of habitat impacted by the

W

Project. The plan would have to include “[tlarget areas for
creation, restoration and preservation,” “[a] complete
biological assessment of the existing resources on the target
areas,” “l[sipecific creation and restoration plans for each
target area,” and “[plerformance standards for success that will
illustrate that the compensation ratios are met.”

in addition to noting the direct loss of habitat for both
species of vernal pool shrimp, the draft EIR also noted the
Project would have indirect adverse effects on the habitat for
these species, both “in the on-site preserve and adjacent off-
site habitat areas,” which would be significant.s Specifically,
“Alternation of current inundation and desiccation regimes due
to altered hydrology [resulting from the creation of impervious
surfaces and the redirection of stormwater flows] could
substantially alter the characteristics of wvernal pcol habitat,
resulting in [the] loss or degradation of [that] habitat.” To

mitigate these indirect effects, the applicant would be reguired

6 The “on-site preserve” 1s an approximately 90-acre open
space/wetland preserve located in the southwest portion of the
Proiect site, which would apparentiy include the 5.61 acres of
habitat for the vernal pool fairy shrimp and tadpole shrimp to
be preserved as part of the Project.
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{among other things) to adhere to the same 2-1/1-1
preservation/creation requirement under the same mitigation and
monitoring plan imposed to mitigate the direct loss of habitat
from the Project. {This mitigation reguirement is referred to
as mitigation measure 4.9.2a.)

The draft EIR noted the Project would result in a
significant impact to the northern hardpan vernal pool
community, consisting of a direct loss of 10.46 acres of such
pools as well as indirect effects on such rools. The draft EIR
noted that implementation of several already-identified
mitigation measures, including 4.9.1b and 4.9.2a, would reduce
the impact to less than significant.

The draft EIR also noted the Project would result in a
significant impact due to the loss of 15.65 acres of “waters of
the US.”7 This impact was to be mitigated by “plans for the
creation of jurisdictional waters at a mitigation ratio no less
than 1:1 acres of created waters to each acre filled.” ‘“his
mitigation measure (4.9.5a) could be satisfied by the vernal
pool and seasonal wetland mitigation pursuant to mitigation
measure 4.9.1b,

Comments On The Draft EIR
The Service submitted a comment letter on the draft EIR

directing the City’s attention back to the Service’s letter of

7 The phrase “waters of the US” (sometimes "Jurisdictional

waters”) refers to “wetlands and other water bodies that fall
under the jurisdiction of the United States Army Corps of
Engineers.”
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October 2004 in response to the notice of preparation of the
EIR. The Service noted that with respect to the vernal poocl
fairy and tadpole shrimp (and two special-status species of
grass), “we cannct discern any changes to the proposal which
would reduce impacts to these species, thus our previous
comments are pertinent.”

In its own comment letter on the draft EIR, the Scciety
asserted the mitigation and monitoring plan proposed as
mitigation measure 4.9.1b would “alsc have environmental impacts
but these are not addressed in the DEIR. Additionally,
committing to the preparation of a document does not censtitute
mitigation. In order for the public to be fully informed of the
environmental consequences {both positive and negative) of this
proposed project, the DEIR shcould identify the preposed
mitigation site and discuss the environmental impacts associated
with the proposed mitigation and monitoring plan.” The Scciety
also asserted its belief “that creation of artificial vernal
pools within an existing intact vernal pocl grassland ecosystem
is actually a negative environmental impact upon that natural
system. Additicnally, we are concerned that creation or
restoration of mitigation vernal pools could have significant
negative impacts upon the ecosystem as a whole.” The Society
offered a similar comment Lo mitigation measure 4.9.5a.

The Final EIR And Approval 0Of The FProject

In response to the Society’s comments, the City added a new

mitigation measure {(4.9,2¢) 1in the final EIR. The purpose of

this new measure was to “address|[] the potential impacts of the

10
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proposed off-site creation activities” so as to “ensure that the
biological impacts are reduced to less than significant.” Among
other things, this new measure required the applicant to submit
a wetland “Avoidance/Mitigation Plan,” which would include
“Itlhe location of the proposed vernal pool and seasonal wetland
habitat site{(s) . . . to bs created to ensure no net loss in
wetland habitat acreage, values and functions,” “a monitoring
plan to assess whether the compensation wetlands are functioning
as intended,” and “a maintenance plan for the wetland
preservation/mitigation areas describing the measures Lo be
implemented to assure that they are maintained as wetland
habitat in perpetuity.”

In July 2006, the City adopted resolutions certifying the
EIR for the Project and approving an amendment to certailn
mitigation measures in the Sunrise Douglas Community Plan. The
City specifically found the Project was consistent with its new
general plan.

In August 2006, the City adopted & resolution approving a
tentative subdivision map for the Project, an ordinance amending
the zoning for the area of the Project, and an ordinance
approving the development agreement between the City and Jaeger.
The City specifically found the tentative map, the rezoning, and
the development agreement were consistent with the City’s
general plan.

Proceedings In The Trial Court
In September 2006, the Society filed a petition for writ of

mandate alleging viclation of CEQA. In November, the Society

11
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filed an amended petition alleging violations of CEQA and the
FPlanning and Zoning Law. Later, the Society filed a second
amended petition that contained four causes of action asserting
violations of CEQA and one cause of action asserting vioclation
of the Planning and Zoning Law.

The Scciety’s arguments in support of its petiition, and the
City's responses to those arguments, will be described in detail
in the discussion to come. For now, suffice it to say that
while the trial court rejected some of the Society’s arguments
and found some were not preserved for review by the exhaustion
of administrative remedies, the court nonetheless granted
judgment in favor of the Society, finding that the City’s
approval of the Project and certification of the EIR viclated
CEQA and that the approval of the Proiject also viclated the
Planning and Zoning Law. The City and Jaeger filed a timely

appeal, and the Society filed a timely cross-appeal.®

8 Following the completion of briefing, the Society filed a

motion to “strike new evidence and argument presented for first
time in” the City’'s and Jaeger’s reply briefs or for permission
to file a surreply. Because it does not appear any of the “new
evidence and argument” about which the Society complains was
material to our decision, the Society’s mobion is denied.

12
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DISCUSSION
i
CREQA Issues
A
Standard And Scope Of Review
In CEQA cases a court decides whether “the agency has not
proceeded in a manner reguired by law” and “the act or decision
is supported by substantial evidence in the light of the whole
record.” (CEQA, §§ 21168, 21168.5; see Neighbors of Cavitt
Ranch v. County of Placer (2003) 106 Cal.App.4th 1092, 1099~
1160.) “The agency is the finder of fact and we must indulge
all reasonabkle inferences from the evidence that would support
the agency’s determinations and resolve all conflicts in the
evidence in favor of the agency’s decision.” (Save Our

Peninsula Committee v. Monterey County Bd. of Supervisors (20601)

87 Cal.App.4th 99, 117.) Accordingly, the burden is on the
challenger. (Barthelemy v. Chino Basin Mun. Water Dist. (1995)
38 Cal.App.4th 1609, 1617.) “The appellate court reviews the

agency’s action, not the trial court’s decision; in that sense
appellate judicial review under CEQA is de novo.” {Vinevard,
supra, 40 Cal.4th at p. 427.)
B
Off-site Mitigation

In the trial court, the Society argued the EIR violated
CEQA because it “failed to describe . . . where off-site vernal
pool and wetland creation may occur, or how such activities may

affect these undescribed off-site environments.” The Society
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contended that by failing to identify where the off-site
mitigation might occur, the EIR: (1) failed to establish an
accurate, stable, and finite description of the Project; and

(7)) failed to describe the environment that might be affected by
the off-site mitigation. The Society also contended the new
mitigation measure (4.9.2c} added in the final EIR “unlawfully
segments, or ‘piecemeals,’ environmental review for the ‘whole’
of the . . . project.” 1In additiocn, the Scciety contended the
City had “unlawfully deferred development and adoption of
mitigation measures until after project approval” by failing to
describe where the off-site mitigation might cccur and falling
to analyze or disclose the impacts of that mitigation. Finally,
the Society contended the City had violated CEQA by failing to
recirculate the draft EIR after adding the new mitigation
measure.

The Society also argued the City’s finding that the vernal
pool and seasonal wetland mitigation measures provided for in
the FIR would reduce the impact of the Project on these habitats
to less than significant was not supported by the evidence.

In its opposition, the City argued {among other things)
that the Society had failed to exhaust its administrative
remedies because it had failed to raise any of these arguments
in the administrative proceedings.

The trial court determined the Society’s letter commenting
on the draft EIR was sufficient to exhaust administrative
remedies on two of the arguments relating to off-site

mitigation: (1) “whether mitigation of impacts on vernal pools,
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wetlands, and associated animal species, improperly [were]
deferred” and (2) “whether the finding that proposéd off-site
mitigation measures would reduce the impacts on vernal pools to
a ‘less than significant level’ was supported by substantial
evidence.” The court further concluded, however, that
administrative remedies had not been exhausted on the issues of
whether the City was required to recirculate the draft EIR after
adding the new mitigation measure and whether the City’s
“handling of proposed off-site mitigation made the EIR deficient
in its description of the project, in its description of the
environmental background of the project, or in the sense that
the project was being improperly ‘piecemealed.’”

On the merits of the issues the trial court found were
oroperly raised, the court agreed with the Society. The court
concluded “the proposed mitigation plan for addressing the loss
of vernal pool and wetlands habitat on the project site
suffers from flaws in two areas which prevent it from complying
with the rules for acceptable deferred mitigation.” First, “the
mitigation plan does not identify any particular locations in
the Laguna Formation Area at which replacement vernal pools and
wetlands may be constructed, or give any reascnable assurance,
or even expectation, that such locations can and will be
acguired and used for such purposes.” Second, “the mitigation
plan lacks appropriate standards and criteria applicable to its
goal of replacing lost habitat with functioning new vernal pools
and wetlands. . . . The mitigation plan as 1t stands thus lacks

the kind of specific performance criteria that are necessary for
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proper deferred mitigation.” As a consequence of its finding of
improper deferred mitigation measures, the trial court also
concluded the City’s “findings that impacts have been reduced Lo
the level of ‘less than significant’ based on those measures are
not supported by substantial evidence.”

On appeal, the City and Jaeger contend the trial court
erred in concluding the City improperly deferred mitigation and
that substantial evidence does not support the City’s finding
that off-site mitigation will reduce the impact of the Project
on the wvernal pool and seascnal wetland habitats to less than
significant.

In its cross-appeal, the Society asserts the trial court
erred in concluding administrative remedies were not exhausted
on the Society’s four other arguments relating to off-site
mitigation.

We begin with the exhaustion issue.

1. Exhaustion Of Administrative Remedies

*'Exhaustion of administrative remedies is a jurisdictional
prereguisite to maintenance of a CEQA action.’ [Citation. ]
Subdivision (a) of CEQA section 21177 sets forth the exhaustion
reguirement [the trial court applied] here. That reguirement is
satisfied 1if ‘the alleged grounds for ncncompliance with [CEQA]
were presented . . . by any perscn during the public comment
period provided by [CEQA] or prior to the close of the public
hearing on the project before the issuance of the notice of
determination.’” (State Water Resources Control Bd. Cases

(2006} 136 Cal.App.4th 674, 791-79%2, fn. & italics omitted.)
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“The purpose of the rule of exhaustion of administrative
remedies 15 to provide an administrative agency with the
opportunity to decide matters in its area of expertise prior to
judicial review. [Citation.] The decisionmaking body '“is
entitled to learn the contentions of interested parties before
litigation 1s instituted.”’” (Napa Citizens for Honest
Government v. Napa County Bd. of Supervisors (2001) 91
Cal  App.4th 342, 384.)

To exhaust administrative remedies, “Im]ore is obviously
required” than “generalized environmental comments at public
hearings.” {Coalition for Student Action v, City of Fullerton

{1984y 153 Cal.App.3d 11%4, 1187.) “On the other hand, less

specificity is required to preserve an issue for appeal in an

administrative proceeding than in a judicial proceeding. This
is because ““[i]n administrative proceedings, [parties]
generally are not represented by counsel. To hold such parties

to knowledge of the technical rules of evidence and to the
penalty of waiver for failure to make a timely and specific
sbiection would be unfair to them.” {[Citation.] It is no
hardship, however, to reguire a layman to make known what facts
are contested.'” {(Citizens Assn. for Sensible Development of
Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 163.)
In reaching its conclusion that administrative remedies
were not exhausted on the Society’s four other arguments
relating to off-site mitigation, the trial court offered this

explanation:
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“{The Society]’s comments [did not] alert [the City] to the
contention that its handling of proposed off-site mitigation
made the EIR deficient in its description of the project, in its
description of the environmental background of the project, or
in the sense that the project was being improperly
‘piecemealed’ . These claimed deficiencies are more than merely
alternative legal theories arising from the allegation that off-
site mitigation was being deferred improperly or would not
actually reduce the impact of the project on vernal pools to
*less than significant’; they are also separate factual issues
that, if accepted and acted upon, would have required
restructuring and rewriting sections of the EIR entirely
distinct from those addressing the mitigation measures at issue
here. HNothing in {the Societyl’s comments made that clear in a
way that would have given [the City}! the opportunity to address
the issue prior to approval of the project.

“Finally, nothing in [the Societyl’s comments alerted [the
City] to the contention that it was required to recirculate the
Draft EIR because significant new information regarding the
environmental impacts of the proposed off-site mitigation
measures, and a corresponding new mitigation measure to address
them, allegedly had been added after circulation of the Draft
EIR. Of course, [the 3cociety’s comment} letter could not have
addressed these issues, because the new environmental impact and
the new mitigation measures . . . related to off-site mitigation
were announced in the responses to [the Society]’s

comment. . . . But [the Society] still could have addressed the
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issue prior to [the Cityl’s final decision to certify the Final
EIR and approve the project. No evidence is cited that it did
s0."7

The trial court’s analysis of the exhaustion issue is well-
reasoned and persuasive, and nothing in the Society’s argument
on appeal convinces us the trial court erred. The core of the
Society’s comments on the draft EIR was that the mitigation
measures proposed in the EIR to reduce the impact of the Project
on the vernal pool and seasonal wetland habitats were inadequate
because the EIR did not “identify the proposed mitigation site
and discuss the environmental impacts associated with the
proposed mitigaticn and monitoring plan” and “committing to the
preparation of a document does not constitute mitigation.”
Nothing in these comments called into guestion the description
of the Project or its environmental background or suggested the
Project was being improperly “piecemealed.” Also, the Society
still has not cited any evidence that it ever attempted to raise
in the administrative proceedings the issue of recirculation of
the EIR.

On appeal, the Society attempts to draw support for its
challenge tc the trial ccourt’s conclusions on the exhaustion
issue from two cases, but neither case is helpful to the
Society. In Save Our Residential Environment v. City of West
Hellywood (1982) 9 Cal.App.4th 1745 (SOREY, a nonprofit
association of property owners and residents (S0RE) challenged
the adequacy of an EIR relating to & five-story residential care

facility for senior citizens to be built in the City of West
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Hollywood. (Id. at p. 1748.) The ultimate issue was “whether
the EIR for the Project was reguired to examine alternative
sites outside the territorial limits of the City, since the EIR
found no feasible alternative sites within the Citvy.” (Ibid.}
The City contended SORE had not exhausted its administrative
remedies on that issue because “SORE did not specifically cobiect
to the legal adeqguacy of the EIR's alternative site analysis.”
{Td. at p. 1750.) The appellate court rejected that argument,
concluding “that SORE’s objections to the Project, while not
identifying the precise legal inadeguacy upon which the trial
court’s ruling ultimately rested, fairly apprised the City and
Rossmoor {[the developer] that SORE believed the environmental
impacts of developing the Project on the Rossmcor site would be
deleterious to the surrounding community.” {(Ibid.)

Given that the appellate court in SORE failed to identify
what SORE’'s actual “objections to the Proiect” were, the SORE
case 15 of little assistance here, as we cannot determine
exactly what comments the court found were sufficient to exhaust
administrative remedies on the adeguacy of the EIR's alternative
site analysis and thus cannot extrapolate from the facts of that
case a legal principle we can apply to the facts of this case.
Without that detail, SORE at best stands for the proposition
that complaints a project will be deleterious to the surrounding
community may be sufficient to exhaust administrative remedies
on the EIR's failure to adeguately examine alternative sites.
But the Society fails to explain how that propesition has any

bearing here. The Soclety’s comments that the EIR here did not
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“identify the proposed mitigation site and discuss the
environmental impacts associated with the proposed mitigation
and monitoring plan” and that “committing to the preparation of
a document does not constitute mitigation” did not fairly
apprise the City that the draft EIR was inadequate in its
description of the Project and its environmental background,
that environmental review of the Project was being improperly
“piecemeaied,”-or that the EIR would need to be recirculated.

In the second case the Society cites -- East Peninsula Ed.
Council, Inc. v. Palos Verdes Peninsula Unified School Dist.
{1989} 210 Cal.App.3d 155 ~~ a school district, in determining
that its decision to close a high school and transfer the
students to other schools was exempt from CEQA, failed to
consider “all physical changes caused by the transfer, including
the cumulative impacts of the transfer and related past and
reasonably foreseeable future closings and transfers” and
instead considered “only . . . specified physical changes at the
receptor schools.” (East Peninsula, at pp. 159, 162, 165.) On
appeal, the district asserted that the plaintiff had failed to
exhaust administrative remedies on the issue of cumulative
impacts, but the appellate court disagreed, concluding various
comments were sufficient to alert the school district “to the
fact that its method of analysis was faulty and should be

expanded to include analysis of long-term impacts, traffic and

21



L

Wit

£

k4

e

safety.” {(Id. at p. 176.) The specific comments mentioned in
the appellate opinion are set forth in the following footnote.?

Like the SORE case, East Peninsula is of little assistance
to the Society here. While the comments in East Peninsula
fairly apprised the school district of the need to address
cumulative impacts of the school closure and transfer, including
impacts to traffic and safety, the comments of the Society here
did not fairly apprise the City that the draft EIR was
inadequate in its description of the Project and its
environmental background, that environmental review of the
Project was being improperly “piecemealed,” or that the EIR
would need to be recirculated.

For the foregoing reasons, we agree with the trial court
that the Society did not exhaust its administrative remedies on
the four other arguments relating to off-site mitigation.
Accordingly, we turn to our analysis of the two arguments the
trial court concluded were raised in the administrative

proceeding.

8 One person wrote in a letter, “‘Have you prepared an

Environmental Impact Report? Due to the increased traffic and
smog, etc., isn’t this legally reguired?’” Another person
stated at a hearing, ™'1 think what you need to do is look at a
long term solid based analysis that projects the impacts in the
long term.”” At the same meeting, another perscn complained
that “‘nowhere have you mentioned in your criteria the most
basic concern of many Peninsula parents and that is traffic and
safety.”” (East Peninsula Ed. Council, Inc. v. Palos Verdes
Peninsula Unified School Dist., supra, 210 Cal.App.3d at p.
176.)
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2. Improper Deferral OFf Mitigation

As we have noted, the Society argued in the trial court
that by failing to describe where the off~site mitigation might
occur and failing to analyze or disclose the impacts of that
mitigation, the City had “unlawfully deferred development and
adoption of mitigation measures until after project approval.”
In support of this argument, the Society relied on Gentry v.
City of Murrieta (1995) 36 Cal.App.4th 1359, 1394-1395, which in
turn discussed two sarlier cases involving claims of improperly
deferred mitigation: Sundstrom v. County of Mendocino (1988}
202 Cal.hpp.3d 296 and Sacramentc 0Old City Assn. v. City Council
{1991y 229 Cal.App.3d 1011 (SC0CA}. We begin our discussion of
this issue with an analysis of this trio of cases.

Sundstrom involved the granting of a use permit for a
private sewage treatment plant based on a negative declaration.
(Sundstrom v. County of Mendocine, supra, 202 Cal.App.3d at pp.
301~303.) The use permit included conditions requiring the
applicant to obtain hydrological studies analyzing the effect of
the project on “‘adjacent sewage disposal systems and surface
and ground water hydrology,’” as well “'‘soil stability, erosion,
sediment transport, and the flooding of downslope properties’”
and {implicitly) requiring the applicant to mitigate any such
effects the studies identified. (Td. at p. 306.)

On appeal from the denial of a petition for a writ of
mandate requiring the preparation of an EIR, Division One of the
First Appellate District concluded, “The requirement that the

applicant adopt mitigation measures recommended in a future
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study is in direct conflict with the guidelines implementing
CEQA. . . . [9] By deferring environmental assessment to a
future date, the conditions run counter to that policy of CEQA
which requires environmental review at the earliest feasible
stage in the planning process. . . . [94] It is also clear that
the conditions improperly delegate the County’'s legal
responsibility to assess environmental impact by directing the
applicant himself to conduct the hydrological studies subject to
the approval of the planning commission staff.” (Sundstrom v.
County of Mendocino, supra, 202 Cal.App.3d at pp. 303, 306-307.)
S0CA involved a challenge to the adeguacy of an EIR
addressing the mitigation of traffic and parking impacts of the
expansion of the downtown Sacramento Convention Center complex
and the construction of a nearby coffice tewer. (SOCA, supra,
229 Cal.App.3d at p. 1015.) The EIR determined that, “under the
worst case scenario, . . . parking spaces would . . . be needed
for 2,621 cars.” (Id. at p. 1020.) The plaintiffs complained
the EIR was “defective because the City failed to describe and
examine ‘true’ mitigation measures and failed to analyze the
potential environmental impacts of implementing such measures.”
(Id. at p. 1026.) More specifically, the plaintiffs complained
the EIR contained “no specific mitigation measures for the
parking impacts, but instead offerfed] a list of ‘'seven general

measures of the sort that might be included in [the City’s]

unformulated “Transportation Management Plan.”’” (Ibid.,
italics omitted.) In support of their argument, the plaintififs
relied on Sundstrom. (SoCcA, at p. 1027.)
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On appeal from the denial of a petition for a writ of
mandate, this court found Sundstrom distinguishable and
conciuded the “proposed mitigation measures satisfied CEQA.”
(SOCA, supra, 229 Cal.App.3d at pp. 1018, 1030.) The court
explained that “in Sundstrom the county had determined, before
the required studies were even performed, that the project would
not have a significant impact on the environment. In contrast,
the City in the present case acknowledged traffic and parking
have the potential, particularly under the worst case scenaric,
of causing serious environmental problems. The City did not
minimize or ignore the impacts in reliance on some future
parking study. [¥] Moreover, the county in Sundstrom approved
the project without considering or addressing any mitigation
measures. In the present case, the City has set forth a list of
alternatives to be considered in the formulation of a
transportation management plan, a plan the City itself, not the
developer, will prepare. (€ . . . [1) [T]he range of
alternatives includes scheduling changes for the expanded
center’s activities, satellite parking locations; public
transit, carpooling; and construction of new parking or expanded
use of existing parking.” (SO0CA, at pp. 1028, 1030, italics
omitted.) Moreover, the City had “committed itself to
mitigating the impacts of parking and traffic” and had “approved
funds for a major study of downtown transportation.” {(Id. at
. 1029.)

Gentry involved the approval of a residential development

based on a mitigated negative declaration. (Gentry v. City of
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Murrieta, supra, 36 Cal.App.4th at p. 1367.) Among other
things, the plaintiff complained “some conditions [placed on the
project] improperly deferred the determination of appropriate
mitigation into the future.” (Id. at p. 1383.) On appeal from
the denial of a petition for a writ of mandate, Division Two of
the Fourth Appellate District concluded most of the challenged
conditions did not improperiy defer mitigation. (Id. at

pp. 1359, 1304-1396.) The only condition the court found
“improperly defer[red] the formulation of mitigation” was a
condition that allowed the developer “to obtain a biological
report regarding the Stephens’ kangaroco rat” and “comply with
any recommendations in the report.” (Id. at p. 13%6.} The
Gentry court concluded this condition was “on all fours with the
condition in Sundstrom which required the applicant to comply
with any recommendations of & report that had vyvet to be
performed.” (Gentry, at p. 1396.)

The principles of deferred mitigation expressed in
Sundstrom, SOCA, and Gentry are succinctly summarized in the
California Code of Regulations, title 14, section 15126.4,
subd. (a}(l)(B),lO which provides that “[flormulation of
mitigation measures should not be deferred until some future

time. However, measures may specify performance standards which

10 Hereafter, we will refer to the CEQA Guidelines (Cal. Code
Regs., tit. 14, § 15000 et seq.} in the format CEQA Guidelines,
section
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would mitigate the significant effect of the project and which
may be accomplished in more than one specified way.”

Unlike the trial court, we do not agree with the Society
that the City violated the principles expressed in Sundstrom,
S50CA, and Gentry regarding improper deferral of mitigatiocn.
Sundstrom and Gentry stand for the proposition that it is
improper to defer the formulation of mitigation measures until
after project approval; instead, the determination of whether a
proiject will have significant environmental impacts, and the
formulation of measures to mitigate those impacts, must occur
before the project 1s approved. On the other hand, S0CA stands
for the proposition that when a public agency has evaluated the
potentially significant impacts of a project and has identified
measures that will mitigate those impacts, the agency does not
have to commit to any particular mitigation measure in the EIR,
as long as 1t commits to mitigating the significant impacts ot
the project. Moreover, under S0CA, the details of exactly how
mitigation will be achieved under the identified measures can be
deferred pending completicn of a future study.

The City satisfied these reguirements here. The City did
not defer a determination of whether the Project would have a
significant impact on the vernal pool and seasonal wetland
habitats or defer the identification of measures calculated to
mitigate that impact. Rather, the City determined the impact
the Project would have -- habitat loss -- and identified a
specific measure to mitigate that impact -- preservation or

creaticn of replacement habitat off site in a specific ratio to
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the habitat lost as a result of the Project. While it is true
the City did not identify any specific proposed mitigation site,
there is nothing in Sundstrom, SOCA, or Gentry that required it
to do so. Just as the City eof Sacramentce in S0CA did not have
to choose in the EIR exactly which of the mitigation measures it
hagd identified would ultimately be used to mitigate the impact
of the convention center project on downtown parking, the City
here did not have to identify exactly where in the Laguna
Fermation any off-site mitigation site would be located. In
both instances, the agency was entitled to rely on the results
of & future study to fix the exact details cof the implementaticn
of the mitigation measures the agency identified in the EIR.

In accepting the Society’s argument that the City
improperly deferred mitigation relating to the loss of vernal
pool and seascnal wetland habitat, the trial court expressed its
belief that “in crder to be valid, a proposed mitigaticn measure
that is intended to be carried out at some time after preoject
approval must be sufficiently detailed that the public and the
approving agency may make an informed decision about whether it
will actually work as advertised, and that it must be
realistically foreseeable that the measure will actually ke
carried out as cutlined. If the success cf a proposed
mitigation measure is uncertain, the approving agency cannot
reasonably determine that significant effects will be mitigated
below the level of significance. [Citaticn.] And if there is
no information at hand demonstrating that a proposed mitigation

solution can or will be carried out, the approving agency does
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not have meaningful information reasonably justifying an
expectation of compliance with the condition.”

We agree with the City that, in part, these comments
evidence a confusion of two distinct CEQA concepts: (1) whether
the agency has improperly deferred the formulation of mitigation
measures; and (2) whether the mitigation measures the agency has
formulated are feasible. A mitigaticon measure is feasible 1f it
is “capable of being accomplished in a successful manner within
a reasonable period of time, taking into account economic,
envircnmental, social, and technoleogical factors.” (CEQA,

§ 21061.1.) Under this definition, concerns about whether a
specific mitigation measure “will actually work as advertised,”

i

whether it “can . . . be carried out,” and whether its “success

is uncertain” go to the feasibility of the mitigation
measure, not to whether its formulation has been improperly
deferred. Similarly, concerns about whether it is
“realistically foreseesable that [a mitigation] measure will
actually be carried out as outlined” do not raise an issue of
improper deferral. If the agency has identified one or more
mitigation measures and has committed to mitigating the impact
those measures address, then the principles forbidding deferral
of mitigation are not implicated.

In its challenge to the EIR in the trial court (as well as
ir its comments on the EIR), the Society did not argue that the
off-site mitigation measures the City proposed were not feasible

or that the City had not fully committed to implementing those

measures. Instead, as the trial court described it, the issue
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the Society raised was “whether mitigation of impacts on vernal
pools, wetlands, and associated animal species, improperly were
deferred.” Under the case law on which the Society relied, the
answer to that gquestion is “no.”

The Society argues that regardless of Sundstrom, S0OCA, and
Gentry, the City improperly deferred mitigation of the loss of
vernal pool and seasonal wetland habitat in violation of
principles the California Supreme Court recently set out in
Vineyard. We are not persuaded.

Vineyard involved the EIR relating to the Sunrise Douglas
Community Plan, which contemplates the develcpment of a master
planned community {(of which the Project here is a part) with
“more than 22,000 residential units, housing as many as 60,000
people, together with schools and parks, as well as office and
commercial uses coccupyling 480 acres of land.” (Vinevard, supra,
40 Cal.4th at pp. 421-422.) The primary issue the Supreme Court
addressed on review was the adegquacy of the EIR's water supply
analysis. {Id. at pp. 427-447.) The plaintiffs in Vineyard
complained the EIR was “deficient in that it ‘fail{ed] to
identify the actual source of most of the water needed to fill
the project’s long-term demand,’ an analytical gap that
‘served] to obscure the undisclosed envircnmental impacts of
the project.’” (Id. at p. 427.) As the Supreme Court put it,
“The principal disputed issue [wals how firmly future watex
supplies for a proposed project must be identified or, to put

the guestion in reverse, what level of uncertainty regarding the
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availability of water supplies can be tolerated in an EIR for a
land use plan.” {Id. at p. 428.)

In addressing this issue, the Supreme Court discussed
“geveral [Court cf Appeal] decisions [that] specifically
addressed the sufficiency of an EIR’s analysis of future water
supplies” and from which the Supreme Court distilled “certain
principles for analytical adeguacy under CEQA” of an “analysis
of future water supplies.” (Vineyard, supra, 40 Cal.d4th at
pp. 428-430.} One of the cases the Supreme Court digcussed was
Stanislavus Natural Heritage Project v. County of Stanislaus
(1996) 48 Cal.App.4th 182. As relevant here, the Supreme Court
offered this summary of the Stanislaus decision: “Before
approving a specific plan for an entire development, the
decision makers must be informed of the intended source or
sources of water for the proiject, ‘what the impact will be if
supplied from a particular scurce or possible sources and 1if
that impact is adverse how it will be addressed.’ [Citation.]
CEQA, the court recognized, permits the envircnmental analysis
for long-term, multipart projects to be ‘tiered,’ so that the
broad overall impacts analyzed in an EIR at the first-tier
programmatic level need not be reassessed as each of the
project’s subsequent, narrower phases 1s approved, but tiering
‘is not a device for deferring the identification of significant
envirconmental impacts that the adoption of a specific plan can
be expected to cause.’ [Citation.] Nor can the unanalyzed
impacts of unknown water sources be mitigated by providing that

if water proves unavailable, the project’s future phases will
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not be built: ‘*While it might be argued that not building a
portion of the project is the ultimate mitigation, it must be
borne in mind that the ETR must address the project and assumes
the project will be builit.’” (Vinevard, at p. 429, quoting
Sranislaus Natural Heritage Project v. County of Stanislaus,
supra, 48 Cal.App.4th at pp. 189, 206, fn. omitted.)

Without further discussing the Vinevard decision, the
Society sets out the Supreme Court’s summary of the Stanislaus

w

decision and relies on that summary to argue that “[t]lhe Supreme
Court ruled in Vineyard that a failure to identify and disclose
with specificity 1) likely sources of off-site environmental
resources that may be required to fully implement a proposed
project, and 2Z2) how the use of those resources in furtherance of
the Project may, in turn, result in significant, adverse
environmental effects, constitutes a vieolation of CEQA’s
mandatory procedures.”

This argument is deficient for several reasons. First, the
portion of the Vineyard case the Sccliety guotes does not contain
any holding or ruling by the Supreme Court; rather, it contains
the Supreme Court’s summary of an earlier Court of Appeal
decision. Furthermore, the Scociety makes no attempt to show
that the Supreme Court’s ruling in Vipeyard was consistent with
its summary of the Stanislaus decision. Second, even 1f we
assume such consistency, the Soclety makes no attempt to show or
explain why the reasoning in Vineyvard and Stanislsus -- both of
which dealt specifically with the sufficiency of an EIR’'s

analysis of future water supplies -- can or should be extended
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to the sufficiency of an EIR’s formulation of mitigation
measures involving off-site habitat replacement. Because the
Society’s abbreviated discussion of Vineyard does not include
any attempt to identify the underlying principles that drove
either the Vinevard decision or the Stanislaus decision, we
cannct discern whether those principles ceompel an extension of
the holding of those cases from the water supply context to the
off-site mitigation context.

In summary, the Society has failed to persuade us that the
Vineyard decision on the adequacy of an EIR’s analysis of future
water supplies supplants or in any way alters the principles of
deferred mitigation set forth in Sundstrom, SOCA, and Gentry.
End because we have concluded already that the EIR here did not
violate those principles, we likewise conclude the trial court
erred when it determined otherwise.

The question remains, however, whether the trial court’s
uitimate ruling regarding the EIR as it relates to the issue of
cff-site mitigation can nonetheless pe sustained on the
alternate ground the trial court decided the Society had
properly raised in the administrative proceedings, namely,
“whether the finding that proposed off-site mitigation measures
would reduce the impacts on vernal pools to a ‘less than
significant level’ was supported by substantial evidence.” We
turn our attention to that issue.

3. Sufficiency OFf The Evidence

Under CEQA, “If the agency decides to approve a project

despite its significant adverse impacts, the agency must issue
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findings which specifically state how the agency has responded
to the significant impacts identified in the EIR.” (S50CA,
supra, 229 Cal.App.3d at p. 1034; CEQA, § 21081, CEQA
Guidelines, § 1508i.) ©¢ne such finding is that “[clhanges or
alterations have been required in, or incorporated into, the
project which mitigate or avoid the significant effects on the

environment.” {CEQA, § 21081, subd. (a)({l); CEQA Guidelines,

§ 15091, subd. (a){l).) Any such finding must be supported by
substantial evidence 1in the record. {CEQA Guidelines, § 15091,
subd. (b).)

Here, the Society argued in the trial court that “the
evidence in the certified record of proceedings does not support
the City’s findings that the project’s potentially significant,
adverse environmental effects will be reduced to ‘less than
significant’ levels.” More specifically, the Soclety argued the
City's finding of mitigation was not supported by the evidence
in the record because “[tlhe state and federal agencies with the
regquisite expertise, and jurisdiction by law, over these
resources {(USFWS, USACE, USEPA and CDFG)”l] reviewed and
commented (several times) on the mitigation measures proposed in
the EIR and adopted in the City’s findings” and “unanimously
informed the City that, in their professional judgment, and
based on their expertise and the facts before them, adoption of

the EIR’s proposed mitigation measures, would ‘resultf in

i1 USFWS is the Service, USACE is the Corps, and CDFG is the
California Department of Fish and Game.
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significant impacts to, and loss cf’ listed species and the
habitats upon which they depend.” The Society repeats these
arguments nearly verbatim in its brief on appeal.

Pointing out that other agencies disagreed with the City’s
finding that its chosen mitigation measures would reduce the
adverse impacts of the Project on the vernal pool and seasonal
wetland habitats to less than significant does not show there
was insufficient evidence in the record to support the City’'s
finding. As we have noted, the burden is on the party
challenging the EIR to show it is inadeqguate. (Barthelemy v.
Chino Basin Mun. Water Dist., supra, 38 Cal.App.4th at p. 1617.)
Given that “{s]ubstantial evidence challenges [under CEQA] are
resclved much as substantial evidence claims in any other
setting {(County of Amadcor v. El Doradc County Water Agency
{1999) 76 Cal.App.4th 931, 945}, the burden was on the Society
to affirmatively show there was no substantial evidence in the
record to support the City’s findings, and the Society could not
carry that burden by simply peinting to portions of the
administrative record that favored its position. (See, e.qg.,
People v. Sanghera (2006) 139 Cal.App.4th 1567, 1573-1574 [apply
rules of substantial evidence review in criminal case].)

Rather, the Society needed to set forth in its challenge to the
EIR all of the evidence material te the City’s finding, then
show that that evidence could not reasonably support the
finding. {(See id. at p. 1574.) The Scociety did not do this.

As the City points out, “The main premise of [the

Society’ 3] argument is . . . that the federal agencies disagree
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with the City’s evidence and conclusions and have a different
vision for the area. . . . [Tlhis disagreement does not
constitute a basis for overturning the City’s decision.” We
would add only this: Pointing to evidence of a disagreement
with other agencies is not enough to carry the burden of showing
a lack of substantial evidence to support the City’s finding.
Thus, the Society’s challenge to the sufficiency of the evidence
fails.

C

Incorperation Of The Sunrise Douglas Community Plan EIR

The EIR here noted that “the City, through incorporation by
reference, is using the Master EIR {i.e., the EIR for the
Sunrise Douglas Community Plan] in a manner similar to what
would be accomplished through tiering: relying largely on
existing information about broad, area wide or regional issues
and impacts, while updating that information where necessary and
focusing on site specific issues not addressed previously.”

When this action was commenced in the trial court in
September 2006, the Vineyard case, which involved challenges to
the Sunrise Douglas Community Plan EIR, was pending in the
California Supreme Court. Anticipating the Supreme Court’s
ruling in Vineyard might have a bearing on the validity of the
FIR here, the Society asserted generally in its statement of
issues (CEQA, § 21167.8, subd. (f)) in January 2007 that the
City’s approval of the Project “must be set aside because the

[EIR] incorporates and relies upon analysis and conclusions in
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the overlying Sunrise Douglas Community Plan EIR that may be
invalidated by the Supreme Court.”

After the Vipeyard decisicn came out in February 2007, the
Society included more specific arguments in its opening brief
{filed in March 2007) based on that decision. Specifically, the
Scciety argued the Project EIR had incorporated the “discussion
and analysis” in “two key portions of the [Sunrise Douglas
Community Plan] EIR”: specifically, “long-term water supply
impacts” and “impacts to the Cesumnes River.” The Socociety
contended that because the Supreme Ccurt had invalidated the
Sunrise Douglas Community Plan EIR for failure to adeguately
consider these impacts, the Project EIR had to be invalidated on
this basis as well.

In its opposition, the City argued that administrative
remedies had net been exhausted on this issue because “the
record does not disclcose so much as a statement of concern over
the EIR’s water supply analysis cor over potential impacts on the
Cosumnes River by anvone during the administrative proceedings,”
iet alone any “claim that the BIR was defective because it
improperly incorporated or relied ftoo extensively upon the
[Sunrise Douglas Community Plan] EIR.”

The trial court first observed that “[tlhe essence of the

hh]

exhaustion doctrine is notice” and thus “[tlhe key issue here
is whether [the City] had notice that the [Project] EIR
was questionable inscfar as it relied upon portions of the

EIR feor the [Sunrise Douglas Community Plan] that were in

litigation and might eventually be ruled invalid.” The court
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relied on the fact that when the City certified the Project EIR
and approved the Project, the action involving the validity of
the Sunrise Douglas Community Plan EIR was already pending
before the California Supreme Court and the City was a party to
that action. In the trial court’s view, by virtue of these
facts the City “had actual notice that, to the extent that the
[Project] EIR expressly relied upon portions of the earlier EIR
that were the subject of litigation, such reliance was
guestionable” and the City “had the cpportunity to avoid any
problems arising out of such reliance before approving the
[Project] and its EIR.” Thus, the court found “the purpose of
the exhaustion doctrine has been served in this case.”

On the merits, the trial court determined the EIR was not
invalid based on its discussion of long~term water supply
impacts of the Project because “the discussion of cumulative
water supply impacts in the project EIR does not appear to be
based on the discussion of that issue in the [Sunrise Douglas
Community Plan] EIR” and because the “contribution [of the
Project] to the impacts of long-term water supplies might even
be described as essentially non-existent.”

The trial court reached a different conclusion, however,
with respect to impacts on the Cosumnses River. The court noted
that the Supreme Court had invalidated the Sunrise Douglas
Community Plan EIR in part because the final EIR had disclosed
for the first time a potentially substantial new impact on
salmon in the Cosumnes River. {Vineyard, supra, 40 Cal.4th at

p. 449.}) The Supreme Court concluded in Vineyard that the
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Sunrise Douglas Community Plan EIR had to be recirculated for
public comment on this issue. (Ibid.} The trial court here
noted that the Project EIR did “not include the disclosure of
the potential impact on the Cosumnes River that appeared in the
[Sunrise Douglas Community Plan] EIR” and thus “suffers from the
same defect that was found in the Vineyvard . . . case, that of
failing to disclose this impact to the public for comment.”
Thus, the court directed the issuance of a writ of mandate “to
require the Draft EIR to be revised and recirculated with regard
to this issue.”

On appeai, the City and Jaeger contend the trial court
erred in determining that the Society was not reguired to
exhaust administrative remedies on its arguments related to the
Project EIR’s reliance on the Sunrise Douglas Community Plan
EIR. In the alternative, they contend the court erred in
invalidating the Project EIR based on its failure to disclose
the potential impact of the Project on the salmon in the
Cosumnes River because, based in part on information that was
not. available when the Sunrise Douglas Community Plan EIR was
prepared, there was substantial evidence in the record that the
Project would not have any such impact.

For its part, in 1ts cross-appeal, the Society contends the
trial court erred in determining the EIR was not invalid based
on its discussion of long-term water supply impacts of the
Project.

Once agailn, we begin our discussion with the exhaustion

issue. As will be seen, since the exhaustion issue 1is
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dispositive of these challenges to the EIR, we need not reach
either side’s arguments on the merits of the challenges related
to the Project EIR’s reliance on the Sunrise Douglas Community
Plan EIR.

We have explained the fundamental principles of the
exhaustion doctrine already. What is most important in applying
that doctrine here is the language of subdivisicon {(a) of CEQA
section 21177, which expressly provides that “i{nlo action or
proceeding may be brought pursuant to Section 21167 unless the
alleged grounds for noncompliance with this division were
presented to the public agency orally or in writing by any
persen during the public comment period provided by this
division or prior to the close of the public hearing on the
project before the issuance of the notice of determination.” By
its plain language, this statute requires that the alleged
grounds for noncompliance with CEQA a party seeks to raise in a
CEQA action must have been presented to the public agency by
someoné during the administrative proceeding.

The purpose of the exhaustion doctrine is to ensure the
administrative agency “will have had an opportunity to act and
render the litigation unnecessary.” (Resource Defense Fund v.
Local Agency Formation Com. (19873 191 Cal.App.3d 886, 864.)
That is why CEQA section 21177 reguires someone to have
presented to the administrative agency in the administrative
proceeding the alleged ground for noncompliance with CEQA that a
litigant later seeks to raise in a CEQA action -- so the agency

knows about the claimed problem and has an opportunity to fix it
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before legal action is commenced. To satisfy the exhaustion
requirement, objections a party seeks to raise in a CEQA action
must have been made “known in gome fashion, however
unsophisticated|, in the administrative proceeding}. Otherwise,
the [agency] would have no opportunity to respond to the
obijections prior to judicial review--which is the ‘essence of
the exhaustion doctrine.’” (Park Area Neighbors v. Town of
Fairfax (19943 29 Cal.App.4th 1442, 1449.)

Here, in the trial court the Society challenged the Project
EIR’s reliance on and incorporation of the Sunrise Douglas
Community Plan EIR’s discussion and analysis of “long-term water
supply impacts” and “impacts to the Cosumnes River,” which the
Supreme Court found were inadeguate in Vinevard. To satisfy the
exhaustion doctrine, someone had to have raised these challenges
-— or something like them at least -- in front of the City
during the administrative proceeding. That did not happen.

To the extent the Socilety relies on the Proiject EIR's
incorporation by reference of the Sunrise Douglas Community FPlan
EIR and the fact that the administrative record includes a copy
of the latter EIR to satisfy the exhaustion doctrine, that
relliance is misplaced. The Society offers no authority for its
argument that by incorporating the analyses of “long-term water
supply” and “impacts to biological resources in the Cosumnes
River” from the Sunrise Douglas Community Plan EIR into the
Proiect EIR, “The City, by definition, incorporated the
obiections that were raised to the adequacy ©of” these analyses

in comments on the Sunrise Douglas Community Plan EIR. The
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suggestion that an agency must treat as a comment on a current
EIR any comment received on an earlier EIR that the current EIR
relies on or incorporates by reference has no support in the
law, as far as we can determine, presumably because an agency is
entitled to know exactly what objections members of the public
have te the current EIR. If one of those objections is that the
current EIR incorporates a faulty or insufficient analysis from
an earlier EIR, then the agency is entitled to notice of this
objection, so that it can correct the deficiency or explain why
it believes there is no deficiency. An objector cannot simply
sit back and wait for the earlier EIR to be invalidated, then
belatredly assert after the administrative proceeding is complete
{as happened here) that the current EIR is defective because it
relied on the earlier EIR that has now been invalidated.

Nor is it sufficient, as the Society suggests, that the
agency had “notice” of the alleged deficiencies in the earlier
EIR at the time it relied on that EIR in preparing the current
EIR. If the Legislature had wanted mere “notice” to be the
applicable standard, it could have written CEQA section 21177 to
provide for that. Instead, the Legislature incorporated into
that section a traditional exhaustion requirement, which demands
that any deficiency a litigant seeks to raise in a CEQA action
must have been raised hbefore the agency in the administrative
proceeding.

Here, the Socliety points to only one purported “comment” on
the Project presented to the City during the administrative

proceeding to satisfy the exhaustion doctrine. As we will
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explain, the Society has failed to show that that “comment”
raised the issues the Society sought to raise in the trial court
and therefore the Society has failed to show the exhaustion
doctrine was satisfied by this “comment.”

According to the Society, USEPA, “in commenting on the
Project, . . . objected to the Project’s reliance on
‘conjunctive use’ and the City’s propesal to use groundwater
from the North Vineyard well field to meet long~term water
supply.” The “comment” the Society refers to is a paragraph
entitled “Groundwater Supply” that appears in a document
entitled “Detailled USEPA Concerns” that was an attachment to a
letter dated December 7, 2001 from USEPA tc a district engineer
for the Corps relating to another project in the Sunrise Douglas
Community Plan area. This earlier letter was submitted to the
City in connection with this Project in October 2004 when USEPA
attached the letter to its response to the notice of preparation
for the Project EIR.

In the “Groundwater Supply” paragraph, the “Detailed USEPA
Concerns” document drew information from the Sunrise Douglas
Community Plan ETR about the water supply for the Sunrise
Douglas Community Plan area. The document noted that “[t]he
FEIR’s water supply plan proposes sole reliance on groundwater
to meet the demands generated in the short-term by anticipated

112}

puild-out within the Specific Plan area, with reliance on

12 The “Specific Plan” refers to “the SunRidge Specific ¥Plan,”
which “detailled] the proposed development of a substantial
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‘conjunctive use’ to meet demands that grow over the long-term.
Initially, it appears that grcoundwater will be drawn from a well
field in the North Vineyard area, and the proposed project would
draw groundwater from the Elk Grove area aqguifer -- an aquifer
where overdraft already appears to be a serious problem. We
expect that further draw-dewn of this aguifer will have severe,
adverse impacts on the aquatic resources of the Cosumnes River
watershed and, therefore, the Bay/Delta eccsystem.”
Unfortunately, the Society’s argument based on this
paragraph is abbreviated -- amounting to little mcore than a
reference to where the material appears in the administrative
record, accompanied by a mischaracterization of the material as
an “object[ion to] . . . the City’s proposal to use groundwater
from the North Vineyard well field to meet long-term water
supply.” Because it does not develop its argument, the Society
fails to explain how USEPA supplying this earlier document to
the City 1in response to the notice of preparation of the Project
EIR satisfied the exhaustion doctrine with respect to the
arguments the Scciety ultimately sought to pursue here,
specifically, arguments regarding the propriety of the Project
EIR’s reliance on the faulty discussicn and analysis of “long-

S

term water supply impacts” and “impacts to the Cosumnes River”

porticn of the [Sunrise Douglas] project--2,600 acres” of the
"more than 6,000 . . . acres” encompassed in the Sunrise Douglas
project as a whole. (Vineyard, supra, 40 Cal.4th at pp. 421~
422.) The Bunrise Douglas Community Plan area EIR addressed the
likely environmental consequences of both plans. {(Id. at

p. 422.)
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in the Sunrise Douglas Community Plan EIR. For our part, we
note that nothing in this material even purported to c¢riticize
the contents of the Sunrise Douglas Community Plan EIR, let
alone the incorporation of that EIR into the Proiject EIR. Thus,
we are at a loss to understand how it could have satisfied the
exhaustion reguirement with respect to the Society’s arguments.

The Society relies on Friends of the Santa (lara River v.
Castaic Lake Water Agency (2002) 95 Cal.App.4th 1373 to support
its contention that the Proiject EIR has to be invalidated
because of its incorporation by reference of material in the
Sunrise Douglas Community Plan EIR the Supreme Court found
inadequate in Vineyard. That reliance 1s misplaced.

In Friends, Division Four of the Second Appellate District
concluded a tiered EIR was invalid because the prior EIR from
which it was tiered had been decertified as the result of an
opinion by this court {(Flanning & Conservation League v.
Department of Water Resources {(2000) 83 Cal.App.4th 892) finding
the prior EIR inadeqguate and because CEQA “authorizes tiering
[only] where the previous EIR was certified.” (Friends of the
Santa Clara River v. Castaic Lake Water Agency, supra, 95
Cal.App.4th at pp. 1375-1376, 1384, 1387; CEQA, § 21094, subd.
{a}.) What is significant about Friends here is that the case
from this court decertifying the prior EIR was not decided until
the challenge to the EIR in the Friends case was on appeal.
{Friends of the Santa Clara River, at p. 1375.)

To the extent the Society, by relying on Friends, means to

imply that the exhaustion requirement did not have to be met
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here because, as in Friends, the grounds for invalidating the
EIR arose from another case that was not decided until after the
administrative proceedings were complete, we reject that
argument. First, Friends did not address the exhaustion
doctrine, and “cases, of course, are not authority for
propositions not there considered.” (People v. Ceballos (1974)
12 Cal.3d 470, 481.) Second, had the exhaustion issue been
raised in Friends, it would have been true that the defect there
-- decertification of the priocr EIR -- cculd not have been
raised in the administrative proceeding because the prior EIR
was not decertified until even after the trial court proceedings
concerning the tiered EIR had concluded and the matter was on
appeal. Whether recognition of an impossibility exception to
the exhaustion regquirement might have been justified under those
circumstances 1s a guestion we need not answer here bescause the
circumstances in this case are markedly different. The Society
does not seek to invalidate the Project EIR simply because the
Sunrise Douglas Community Plan EIR was invalidated; rather, the
Society seeks to invalidate the Project EIR because it allegedly
incorporated faulty analysis and discussion from the earlier
ETIR. But nothing prevented the Society from presenting this
argument to the City during the administrative proceedings on
the Project EIR. It is true the Society would not have had the
penefit of the Vineyard decision in arguing the analysis and
discussion in the earlier EIR was faulty, but the Society could
have made that argument nevertheless based on the very same

reasoning and authorities used by the parties who eventually
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prevailed in Vineyvard. Thus, even assuming recognition of an
impossibility exception to the exhaustion reguirement might be
appropriate in certain circumstances, no such circumstances
exist here.

Under the circumstances of this case, we conclude the trial
court erred in determining the exhaustion doctrine was satisfied
with respect to the Society’s complaints about the Project EIR's
reliance on the Sunrise Douglas Community Plan EIR. Because
this issue was not exhausted at the administrative level, the
trial court had no authority to consider it and thus erred in
invalidating the Project EIR based on its alleged failure to
disclose the potential impact of the Project on the salmon in
the Cosumnes River.13

D
Compliance wWith And Amendment Of Mitigation Mesasures
From The Sunrise Douglas Community Plan EIR

The Sunrise Douglas Community Plan included a mitigation

measure {(BR-2) that required any future preoject preponent to

“submit a wetland delineation for the proposed development area,

13 The Society has reguested that we take judicial notice of

the judgment and peremptory writ of mandate issued by the trial
court following the appeal in the Vineyard case. Because we
have concluded the Society’s challenge to the EIR here based on
the City’s reliance on the Sunrise Douglas Community Plan EIR
was not preserved for review by the exhaustion of administrative
remedies, what has happened to the Sunrise Douglas Community
Plan EIR on remand from the Supreme Court in the Vineyard case
is of no conseguence to our decision. Accordingly, we deny the
Society’s request for judicial notice.
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and a detailed plan which describes the specific methods to be
implemented to avoid and/or mitigate any project impacts upon
wetlands” “[i]n conjunction with the filing and processing of
applications for future development entitlements (such as
tentative subdivision maps or development plans).” The
Sunrise Douglas Community Plan also contained another mitigation
measure (BR-4) that required project applicants to obtain
various necessary permits from other agencies “fplrior to
approval of any future development projects (such as tentative
subdivision maps, development plans, improvements plans} .”

The Project applicants here proposed to change those
mitigation measures to allow the required actions to be delayed
so that they would have to be taken only “[plrior to approval of
any improvement plans or grading permits.” The City approved
the change and amended the Sunrise Douglas Community Plan
accordingly along with its approval of the Project.

In the trial court, the Society argued the City violated
CEQA by approving the Project without requiring compliance with
mitigation measures BR-2 and BR-4 in their unamended form.
Essentially the Society’s argument was that CFEQOA did not allow
the City to amend the mitigation measures once they were final.
In its opposition, the City argued (among other things) that
neither the Society nor any other party had raised this issue in
the administrative prcceedings. The trial court agreed that
administrative remedies had not been exhausted on this issue.

In reaching this conclusion, the court determined the Society’s

comments were not sufficient to preserve the fissue and
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specifically noted that the Society had “not cited any evidence
in the record demonstrating that any other party raise th[is]
issue[] in a manner that could preserve [it] for judicial
review.”

In its cross-appeal, the Society asserts the trial court
erred on this point. In support of its argument, the Society
does not rely on any comment it made in the administrative
proceeding. Instead, the Society identifies (for the first
time} comments made by USEPA and the Service that it claims were
sufficient to satisfy the exhaustion doctrine. As the City
points out, however, the comments on which the Society relies do
not mention mitigation measures BR-2 and BR-4, nor d¢ those
comments tend to suggest in any manner that the City viclated
CEQA by amending those mitigation measures.

The Society asserts that “[blased on these comments, the
City was on notice that the Project did not meet the relevant
agenc[ies’] permitting requirements, as mandated by
mitigation measures BR-2 and BR-4.” But even if this is true,
it does not assist the Society on the exhausticn issue.

Assuming the City could determine, based on these comments, that
the two federal agencies did not believe their permitting
requirements would be met by the Project, such information would
not have given the City notice of any alleged problem with its
amendment of mitigation measures BR-2 and Bi-4, let alone nobice
of the specific assertion the Society later scught tec raise in
the trial court -- that the City violated CEQA by amending the

mitigation measures. As we have previously observed, CEQA
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section 21177 requires that someone must have presented the
alleged ground of noncompliance with CEQA to the public during
the administrative proceeding. That did not happen here with
respect to the Society’s complaints about the amendment of
mitigation measures BR-2 and BR-4. Accordingly, the trial court
correctly determined that administrative remedies were not
exhausted on this issue.

In summary, we conclude the trial court erred in finding
the City violated CEQA in its certification of the Project EIR
and approval of the Project. The Society failed to establish
any such violation on which administrative remedies were
exhausted. Accordingly, the trial court should have ruled in
favor of the City and Jaeger on the first four causes of action
in the Society’s second amended petition and erred in doing
otherwise.

II

The Project’s Consistency With The City’s General Plan

In the trial court, the Society argued the approval of the
Project had to be set aside because the Project was
“inconsistent with, or will frustrate the implementation of, the
City["s] . . . General Plan.” 1In support of this argument, the
Society invoked the following provisions from the natural
resources element of the plan:

Policy NR.1.1 provides that the City will “[p]rotect rare,
threatened, and endangered species and their habitats in
accordance with State and federal law.” 7To effectuate this

policy, Action NR.1.1.2 provides the City will “[rleview
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projects through the entitlement process and CEQA analysis to
ensure that they comply with this policy if the site contains
unique habitat, creeks, and/or wooded corridors.” Action
NR.1.1.3 provides that “[als part of the consideration of
development applications for individual Planning Areas
containing habitats that support special-status plant and animal
species that are planned to be preserved, the City shall require
that these preserved habitats have interconnections with other
habitat areas in order to maintain the viability of the
preserved habitat to support the special-status species
identified. The determination of the design and size of the
‘interconnections’ shall be made by the City, as recommended by
a qualified professional, and will include consultation with the
California Department of Fish and Game and U.S. Fish and
Wildlife Service.”

Policy NR.1.7 provides that “[plrior to project approval
the City shall reguire a biological resources evaluation for
private and public development projects in areas identified to
contain or possibly contain listed plant and/or wildlife species
based upon the City’s biological resource mapping provided in
the General Plan EIR or other technical materials.” To
implement this policy, Action NR.1.7.1 provides that “i{flor
those areas in which special-status species are found or likely
to occur or where the presence of species can be reasonably
inferred, the City shall reguire mitigation of impacts to those
species that ensure that the project does not contribute to the

decline of the affected species populations in the region to the
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extent that their decline would impact the viability of the
regional peopulation. Mitigation shall be designed by the City
in coordination with the U.S. Fish and Wildlife Service (USFWS)
and the California Department of Fish and Game {CDFG), and shall
emphasize a multi-species approach to the maximum extent
feasible. This may include development or participation in a
habitat conservation plan.”

Based on the foregoing provisions, the Society argued the
Project was inconsistent with the City’s general plan because
the City did not coordinate with the Service in designing
mitigation for the impacts of the Project con special-status
species. The Society noted the Service had “objected repeatedly
to the biological resource mitigation measures proposed in the
EIR and adopted by the City.” The Society also argued the
City’s mitigation measures were inadeguate to ensure the Project
would not impact the viability of regicnal populations of
special-status species because the Service and other agencies
had “unanimously informed the City that the mitigation measures
proposed in the EIR and adopted by the City are not adequate to
support such a finding.” Finally, the Society argued approval
of the Project was inconsistent with the general plan provision
requiring interconnection of habitat preserves determined in
consultation with the Service “because the federal agencies have
set forth, with specificity, the minimum habitat connectivity
required within and across the [Sunrise Douglas Community Plan]
area required to ‘maintain the viability of the preserved

habitat to support the special-status species identified’” and
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“because implementation of this project will destroy the central
huk: of connectivity for the wetland and vernal pool habitats in
the {Sunrise Douglas Community Plan] area.” In making this
argument, the Society again emphasized the position taken by the
Service and other agencies in opposition to the Project.

The trial court agreed with the Society, concluding that
“the project is not consistent with, and does not comply with,
mandatory requirements of [the City]’s General Plan regarding
interconnection of preserved habitat areas that support special-
status plant and animal species, and regarding mitigation of
impacts on such species to ensure that the project does not
contribute to the decline of the affected species population,
i.e., there is no substantial evidence to suppert a finding that
the project is consistent with, and complies with, such
mandatory reguirements of the General Plan.”

“Every county and city must adopt a ‘comprehensive, long-
term general plan for the physical development of the county or
city .. oL 7 {(Gov. Code, § 65300.) ‘The general plan has bsen
aptly described as the “constitution for all future
developments” within the city or county. . . . “{Tihe propriety
of virtually any local decision affecting land use and
development depends upon consistency with the applicable general
plan and its elements” [statutorily required elements include
land use, circulation, housing, conservation, open space and
noise] .’ {Citations.] ‘The consistency doctrine has been
described as “the linchpin of California’s land use and

development laws; it is the principle which infuse{s] the

53



kit

R

k4

I

concept of pianned growth with the force of law.” . . ./
(Families Unafraid to Uphold Rural etc. County v. Board of
Supervisors (1998) 62 Cal.App.4th 1332, 1336 (FUTURE).)
Specifically with reference to development projects like
the one here involving a subdivision, the Planning and Zoning
Law provides that “[nlo local agency shall approve a tentative
map, or a parcel map for which a tentative map was not required,
unless the legislative body finds that the proposed subdivision,
together with the provisions for its design and improvement, is

s

consistent with the general plan (CGov. Code,
§ 66473.5.)

On appeal, the City first contends “the trial court erred
by using the incorrect standard of review” in assessing the
Society’s argument that the Project is inconsistent with the
City’s general plan. According to the City, “the trial court
here mistakenly applied CEQA’s ‘substantial evidence’ test,”
when “[tlhe proper analysis . . . ‘is whether the decision i§
arbitrary, capricious, entirely lacking in evidentiary support,
unlawful, or procedurally unfair.’”

The City’s argument fails for two reasons. First, because
we -- like the trial court -- review the agency’s decision, not
the trial court’s decision, it does not matter what standard of
review the trial court used because we will use the correct
standard in any event. Second, there is no difference between
the two standards of review, at least when it comes to
determining whether the agency’s finding of consistency with the

general plan has the reguisite evidentiary support in the
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record. Division Three of the Fourth Appellate District
explained this very point in the decision on which the City
relies -- Endangered Habitats League, Inc. v. County of Orange
(2005} 131 Cal.app.4th 777. There, the court explained that
“[wle review decisions regarding consistency with a general plan
under the arbitrary and capricicus standard. These are guasi-
legislative acts reviewed by ordinary mandamus, and the inquiry
is whether the decision is arbitrary, capricious, entirely
lacking in evidentiary support, unlawful, or procedurally
unfair. ICitations.} Under this standard, we defer to an
agency’s factual finding of consistency unless no reasonable
person could have reached the same conclusion on the evidence
before it.” {Id. atv p. 782.; In a footnote, however, the court
also explained as follows: “We note some cases review
consistency with a general plan under the abuse of discretion
standard applicable to administrative mandamus, inquiring if the
agency has proceeded as reguired by law and the decision is
supported by substantial evidence. Under the substantial
evidence prong, a commen formulation asks if a reasonable person
could have reached the same conclusion on the evidence.
{Citation.] Since this is the same test used under the

arbitrary and capricious standard for factual findings, for

purposes of this case we see no inconsistency.” (Id. at p. 782,
In. 3.} We agree with this analysis. Thus, the guestion for us
-- just like it was for the trial court -- is whether the City’s

finding of consistency with the general plan was reasonable

based on the evidence in the record.
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“A project is consistent with the general plan “Mif,
considering all its aspects, it will further the objectives and
policies of the general plan and not obstruct their
attainment.”’ [Citation.] A given prolect need not be in
perfect conformity with each and every general plan policy.
[Citation.} To be consistent, a subdivision development must be
‘compatible with’ the objectives, policies, general land uses
and programs specified in the general plan.” (FUTURE, supra, 62
Cal.App.4th at p. 1336.)

in addressing the Society’s claims of inconsistency between
the Project and the City’s general plan, it is important to keep
in mind the deferential nature of our review. It is not for us
to substitute our judgment for that of a lecal agency in making
a determination of consistency; rather, the agency’s
determination “comes to this court with a strong presumption of
regularity.” (Sequoyah Hills Homeowners Assn. v. City of
Oakland (1993} 23 Cal.App.4th 704, 717.) “Once a general plan
is in place, it is the province of elected city officials to
examine the specifics of a proposed project to determine whether
it would be ‘in harmony’ with the policies stated in the plan.
[Citation.] It is, emphatically, ncot the role of the courts to
micromanage these develcpment decisicns.” {(Id. at p. 718.)

Thus, as long as the City reasonably could have made a
determination of consistency, the City’'s decision must be
upheld, regardless of whether we would have made that

determination in the first instance.
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We begin with the claimed inconsistency of the Project with
Action NR.1.1.3. No one disputes the Project site “contains]
habitats that support special-status plant and animal species
that are planned to be preserved.” As we have noted, the
Project includes an approximately 90-acre open space/wetland
preserve located in the southwest portion of the Project site
that apparently encompasses 5.61 acres of habitat for the vernal
pool fairy and tadpole shrimp that are to be preserved as part
of the Project. The question remaining with regard to Action
NR.1.1.3 1s whether the City could have reasonably determined
that this preserved habitat has “interconnections with other
habitat areas in order to maintain the viability of the
preserved habitat to support the special-status species
identified” and that the City’s “determination of the design and
size of the ‘interconnecticns’” “includeld] consultation with
the . . . Service.” The Scciety argued the answer to this

AY

guestion was “nc,” but we are not persuaded.

Essentially the Society’s position was that the
interconnection between the habitat to be preserved on-site and
adjacent habitat areas was insufficient to maintain the
viability of the preserved habitat to support the vernal pool
fairy and tadpole shrimp because the design of the Project was
inconsistent with the federal agencies’ conceptual-level
strategy for the Sunrise Douglas Community Plan area as a whole.
In the Society’s view, because the conceptual~level strategy

“set forth . . . the minimum habitat connectivity” the federal

agencies concluded was acceptable, the Project could not provide
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the interconnectivity required by the City’s general plan
because of the Project’s inconsistency with what the federal
agencles deemed necessary.

As we have previously cbserved, however, in responding to
the Society’s substantial evidence argument under CEQA, showing
evidence of a disagreement betwsen the City and other agencies
is net encugh to carry the burden of showing a lack of
substantial evidence to suppcrt the City’s finding. Here, where
the essential guestion is cne of reasonableness, the Society --
as the party challenging the City’s determination -- bore the
burden of showling that the City’s determination was
unreasonable. In other words, the Scciety had to show why,
based on all of the evidence in the record, the City could not
have reasconably determined that the interconnectivity it was
requiring between the habitat to be preserved on-site and
adijacent habitat areas would be sufficient to maintain the
viability of the preserved on-site habitat to support the vernal
pool fairy and tadpole shrimp. To carry this burden, it was not
enough for the Society to simply point to the fact that the
Service and other agencies viewed the interconnectivity as
insufficient for this purpose; the Scciety had to show that the
City’s contrary conclusion was not reasonable based on all the
avidence before the City at the time of its determination. The
Society did not de this. Accordingly, the Society failed to
carry 1ts burden on this point.

To the extent the Scciety’s claim of inconsistency between

the Project and Action NR.1.1.3 in the City’s general plan
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rested on the suggestion that the City’s “determination of the
design and size of the ‘interconnections’” did not “includel]
consultation with the . . . Service,” the claim fails on that
ground as well. The question is whether the City reasonably
could have decided, in approving the Project, that its
determination regarding interconnectivity included the
“consultation” with the Service required by the general plan.
One of the meanings of the word “consult” is to “to ask Lhe
advice or copinion of.” (Merriam-Webster’s Collegiate Dict.,
{1ith ed. 2006) p. 268, col. 1.) Here, it is undisputed that
the City solicited public comment on the Project and that the
City received and responded to comments from the Service on the
Project. Given the meaning of the word “consult” we have noted,
the City reasonably could have determined that by soliciting and
considering comments from the Service, it engaged in the
“consultation” with the Service required by the general plan.
Accordingly, the Society’s claim of inconsistency between the
Project and Action NR.1.1.3 in the City’s general plan fails.
That brings us to the claim of inconsistency with Action
NR.1.7.1. No one disputes the Project site is an area “in which
special status species are found or likely to occur or where the
presence of species can be reasonalbly inferred.” Thus, under
this general plan provision, the City had to “reguire mitigation
of impacts to those species that ensure that the project does
not contribute to the decline of the affected species
populations in the region to the extent that their decline wouid

impact the viability of the regional population.” 1In addition,
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the required mitigation was to “be designed by the City in
coordination with the U.S. Fish and Wildlife Service (USFWS) and
the California Department of Fish and Game (CDFG).”

Did the City “require mitigation of impacts” to the
special-status species found or likely to occur on the Project
site? Unguestionably it did; the mitigation measures the City
reguired have been discussed extensively above. That left two
questions for the City in determining whether the Project was
consistent with Action NR.1.7.1: {1} was the reqguired
mitigation sufficient to ensure the Project did “not contribute
to the decline of the affected species populations in the region
to the extent that their decline would impact the viability of
the regional population”? and (2) was the required mitigation
“designed . . . in coordination with the U.S. Fish and Wiidlife
Service (USFWS) and the California Department of Fish and Game
(CD¥GY "7

In arguing the Project was inconsistent with Action
NR.1.7.1 because the City’s mitigation measures were
insufficient to ensure the Project would not “contribute to the
decline of the affected species populations in the region to the
extent that their decline would impact the viability of the
regional population,” the Society asserted the Service and other
agencies had “unanimously irnformed the City that the mitigation
measures proposed in the EIR and adopted by the City are not
adequate to support such a finding.” As we have observed,
however, showing evidence of a disagreement between the City and

other agencies is not enough to carry the Society’s burden in
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attacking the City’s finding of consistency. To carry its
burden of showing that the Project was inconsistent with the
City’s general plan in this regard, the Society had to show,
based on all the evidence before the City regarding the
mitigation measures the City required, that the City could not
have reasonably determined those measures would prevent the
Project from impacting the viability of the regional populations
of vernal pocol failry and tadpole shrimp. Merely pointing to
what other agencies thought on this point was not enocugh to
carry that burden. Accordingly, this aspect of the Scciety’s
claim that the Project is inconsistent with Action NR.1.7.1 in
the City’s general plan fails.

That leaves us with Lhe Society’s chalilenge to the
consistency of the Project with the provision in Action NR.1.7.1
that required the mitigation to be “designed . . . ‘in
coordination with’ the U.S. Fish and Wildlife Service (USFWS)
and the California Department of Fish and Game (CDFG).”
According Lo the Society, “The City did not coordinate with [the
Service]. It approved the Project over [the Service’s] repeated
objections that the proposed biological resource mitigation
measures were inadequate.”

In response, the Cily argues this provision in the general
plan was satisfied because the Service was “consulted and [its]
views made known during the EIR process.” The City argues that
to “coordinate” means “fo ‘negotiate with others in order to
work together effectively,’” and “(t]lhe City satisfied its

obligation of trying to work together with [the Service]” by
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“solicitling], carefully consider{ing}, and respond[ing}l to
comments from {the Servicel].”

The definition of “coordinate” the City cites is a valid
one (see New Oxford Dict. (2001) p. 378, col. 2), but we believe
that. even under this definition the concept of “coordination”
means more than trying to work together with someone else. Ewven
under the City’s definiticon of the word, “coordination” means
negotiating with others in order to work ftogether effectively.
To “coordinate” is “to bring into & common action, movement, or
condition”; it is synonymous with “harmonize.” {Merriam-
Webster’s Collegiate Dict., supra, at p. 275, col. 1.} Indeed,
the very dictionary the City cites for the definition of the

S

word “coordinate” defines the word “coordination” as
“cooperative effort resulting in an effective relationship.”
{(New Oxford Dict., supra, at p. 378, cocl. 3.)

Although the City suggests “coordination” is synonymous
with “consultation” -- and therefore the City satisfied its
“coordination” obligation under the general plan at the same
Lime it satisfied its “consultation” obligation under the plan
-— that is not true. While the City could “consult” with the
Service by soliciting and considering the Service’s comments on
the draft EIR, the City could not “coordinate” with the Service
by simply doing those things. The City may be correct in
asserting “[cionsultation is not a synonym for ‘agreement,’” but
Action NR.1.7.1 required more than “consultation” with the

Service; it required “coordination,” and by definition

“coordination” implies some measure of cooperation that is not
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achieved merely by asking for and considering input or trying to
work together. Had the City intended the obligation under
Action NR.1.7.1 to be cne of mere “consultation,” it could have
used that word, as it did in Action NR.1.1.3. The fact that 1t
did not do so supports the conclusion that the City intended
“coordination” to have a different meaning than “consultation,”
consistent with the dictionary definitions of those words.

!

That the word “coordination,” as used in the City’s deneral
plan, implies a measure of cooperation is apparent not only from
the dictionary definition of the word, but alsoc from the context
in which the word is used in the plan. Essentially, the plan
provides that when development projects will occur in areas
where special-status species are found or likely to occur, the
City will require mitigation for the impacts of development on
those species, and the mitigation will be designed in
coordination with the Service. Cooperation is important in this
context —— particularly with regard to this Project -~ bhecause,
as the City admitted in its response to the Service’s comments
on the draft EIR, “If the City approves the project, the
applicants still need to obtain Clean Water Act permits from the
Corps . . . , which will consult with the . . . Service,
pursuant to Section 7 of the Endangered Species Act, as part of
its process of considering those permits.” Because the Bervice
will have a role in the issuance of later permits for the
Project, “coordination” between the City and the Service in
designing mitigation for the impacts of the Proiject on special-

status species like the vernal pecol fairy and tadpole shrimp
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serves the laudable purpose of minimizing the chance the City
will approve the Project, only to have later permits for the
Project denied because of the Service’s disapproval ot the
mitigation measures the City imposed on the Project in the
absence of “coordination” with the Service.

Unlike the City, we do not read this “coordination”
regquirement as “requir[ing] the City to subordinate itself to
state and federal agencies by implementing their comments and
taking their direction.” At the same time, however, we cannot
reasonably deem this “coordination” requirement satisfied by the
mere solicitation and rejection of input from the agencies with
which the City is required to coordinate the design of
mitigation measures for the Project. Although our standard of
review on the interpretation of the general plan is highly
deferential, “deference is not abdication.” {FPeople v. McDonald
{1984y 37 Cal.3d 351, 377.) Because we conclude the City’s
interpretation of the word “coordination” in this context is
unreasconable, deference to the City’s interpretation of its
general plan in this instance is unwarranted. Thus, we conclude
the trial court ultimately did not err in determining the City
violated the Planning and Zoning Law because the Project is
inconsistent with Action NR.1.7.1 in the City’s general plan.

11T
Conclusion

For the reasons stated above, the trial court erred in

concluding the certification of the Project EIR and the approval

of the Preoiject violated CEQA. The trial court did not err in
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concluding the approval of the Project violated the FPlanning and
Zoning Law, but the only valid basis for this conclusion is that
the City could not have reasonably determined the mitigation for
impacts of the Project on the vernal pool fairy and tadpole
shrimp was designed “in coordination” with the Service., Recause
our conclusion will require the trial court to direct the
issuance of a different writ of mandate to the City, the present
judgment in favor of the Society must be reversed. We leave it
to the trial court in the first instance to determine the terms
of the judgment to be entered on remand consistent with this
opinion.
DISPOSITION

the judgment is reversed and the trial court is instructed

o enter, consistent with this opinion, a& new and different

judgment granting in part and denying in part the Society’s

petition for writ of mandate. The parties shall bear thelr own
costs on appeali. (Cal. Rules of Court, rule 8.278(a).)
ROBIE r J.

We concur:

NICHOLSON _, Acting P. J.

HULL y J.
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